


13A - FRIENDS OF THE EEL RIVER

decision-makers, and the public, of the environmental consequences of
proposed actions, it does not satisfy the basic goals of the statute. see Pub. Res.
Code § 21061.

As set forth in detail below, the DEIR for this Project continues to fall far below |

CEQA's minimum standards. NCRA has impermissibly segmented environmental review
by failing to consider the impacts of reopening the entire railroad line through the Eel
River Canyon. The agency has done=so despite having stated on numerous occasions that
the present Project is just one step toward the agency's ultimate purpose, which is and
always has been to repair and reopen the entire line to freight traffic. The agency also
has ignored ample evidence demonstrating that separate operation of the Russian
River division is economically infeasible. Indeed, the DEIR's dramatically inflated
projections regarding demand for freight service on this portion of the line not only
lack any evidentiary support but also render its conclusions regarding air quality and
traffic impacts fundamentally misleading.

Finally, the DEIR fails to grapple with the full scope of work that will be
required to repair and operate the rail line. Although the May 2009 DEIR included a
series of ongoing repairs and maintenance activities that are part the Project,
these significant elements of the Project are now omitted from the November 2009
DEIR. Ignoring work that must be done as part of the Project will not make it go away.
As detailed below, the DEIR must be revised to describe, analyze, and mitigate all
elements of the Project.

As a result of the DEIR's numerous and serious inadequacies, there can be no
meaningful public or agency review of the Project. NCRA may not approve the

Project on the basis of this DEIR, but rather must revise and recirculate the DEIR in order

to permit an adequate understanding of the environmental issues at stake.

. NCRA Has Failed to Comply with the National Environmental Policy Act.

As a threshold matter, NCRA has neglected to comply with the National

Environmental Policy Act ("NEPA"), 42 U.S.C. 884321 et seq., in connection with this
Project. The Project cannot proceed without either federal funding or federal approval.
Accordingly, NEPA compliance is essential.

The DEIR concedes that NCRA has applied for federal funding for this
Project, yet states that the agency intends to conduct “the appropriate NEPA evaluation”
only "[ijf and when" that federal funding actually "become[s] available.” DEIR at 2-7.

NCRA has the process backwards. NEPA review must be conducted as close as possible
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13A - FRIENDS OF THE EEL RIVER

to the time that a federal agency is presented with a proposal, and early enough to
contribute to the agency's decision-making regarding that proposal. See 40 C.F.R. 8§
1501.2, 1502.5. NEPA analysis also must be completed before an agency makes an
irreversible and irretrievable commitment of resources to a project. See, e.g., Conner v.
Burford, 848 F.2d 1441 (9th Cir. 1998). Federal agencies cannot commit funding to this
Project without considering its environmental impacts under NEPA. It is both unlawful and
self-defeating for NCRA to delay NEPA compliance until after it has obtained a promise of
federal money.'

Indeed, it appears that federal assistance may be essential to the
Project.” For example, an April 8, 2009 report by NCRA's Executive Director to the NCRA
Board indicates that federal stimulus funding, along with the release of ISTEA funding
allocated n 1996, will be necessary in order to complete the Windsor-Willits component of
the resent project. See Ex. A; see also Ex. B at 3. The Novato Consent Decree also
equires NCRA to seek federal funding and states that NCRA has already begun the
rocess of applying for federal funding. Ex. C at § V.D.2. Work under the Novato
onsent Decree is part of the Project. DEIR at 2-16, 2-24 to 2-30. Because NCRA may of
carry out the Project without federal money, it may not approve the Project in the bsence of
NEPA compliance.

NEPA analysis is also required because the Project requires
federal approval. More than ten years ago, the Federal Railroad Administration ("FRA"™)
issued an emergency order shutting down the Northwestern Pacific Railroad due to
immediate threats of death and injury caused by the railway's repeated failures to maintain
the track.

See Ex. D. Under the terms of the emergency order, the FRA must inspect and approve the
rehabilitation of the track before NCRA or its operator can commence operations. Id. The
rehabilitation and repair activities contemplated in the Project also may require permits from
other federal agencies, including the U.S. Army Corps of Engineers and the U.S. Fish and
Wildlife Service, ad the National Marine Fisheries Service, See DEIR at

enjoined from seeking federal funding or reimbursement for the Project in the future. See Old
Town Neighborhood Ass 'n v. Kauffman, 333 F.3d 732 (7th Cir. 2003).

2 The DEIR does not clearly state how much the Project will cost or where NCRA
intends to obtain the money. At one point, the DEIR seems to acknowledge that state and
private funding has been secured only for the Lombard to Windsor segment. DEIR at 2- 7.
Two pages later, however, the DEIR states that "NCRA has sufficient identified funding
for restoration of the entire RRD...." DEIR at 2-9. The DEIR is unclear at best, and
misleading at worst, in its dlscussmn of Project funding.

2-36 to 2-37. Federal approvals of this kind require NEPA compliance. See 40 C.F.R. 8§

l

! If NCRA proceeds with the Project in the absence of NEPA compliance, it could be W

13A-2
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1508.18(b)(4). 11 3A-2

FOER's comments on the Notice of Preparation ("NOP") for this
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13A - FRIENDS OF THE EEL RIVER

Project® cautioned that NEPA compliance was required and urged NCRA to prepare a
combined CEQA/NEPA document. See CEQA Guidelines 8 15222. NCRA failed to do so.
Because federal funding and federal approval cannot be obtained absent NEPA
compliance, NCRA cannot proceed with this Project on the basis of the DEIR alone.

1. The DEIR Fails to Accurately and Completely Describe the Project.

In order for an environmental document to adequately evaluate the
environmental ramifications of a project, it must first provide a comprehensive
description of the project itself. An EIR must describe a proposed project with sufficient
detail and accuracy to permit informed decision-making. See CEQA Guidelines §15124.
Indeed, "[a]n accurate, stable and finite project description is the sine qua non of an
informative and legally sufficient FIR." San Joaquin Raptor/Wildlife Rescue Center v.
County of Stanislaus, 27 Cal.App.4th 713, 730 (1994), quoting County of Inyo v. City of
Los Angeles, 71 Cal.App.3d 185, 193 (1977). As a result, courts have found that, even if
an EIR is adequate in all other respects, the use of a "truncated project concept” violates
CEQA and mandates the conclusion that the lead agency did not proceed in a manner
required by law. San Joaquin Raptor, 27 Cal.App.4th at 730. Furthermore, "[a]n
accurate project description is necessary for an intelligent evaluation of the potential
environmental effects of a proposed activity." Id. (citation omitted). Thus, an inaccurate
or incomplete project description renders the analysis of significant environmental
impacts inherently unreliable.

The DEIR's description of the Project is deeply flawed. As
noted in FOER's May 28, 2009 comments, for example, the rehabilitation
component of the Pro ct is described in only the vaguest terms. See Ex. U.*
Although the November

$FOER's comments on the NOP are attached hereto as Exhibit E. Insofar as the
DEIR did not address the comments on the NOP or incorporate the recommendations
of those comments, the comments remain applicable to the DEIR. Accordingly, FOER's

comments on the NOP are incorporated herein by reference.

*FOER's comments on the March 2009 DEIR (without attachments) are attached T
hereto as Exhibit U. Insofar as the November 2009 DEIR did not address these
comments or incorporate the recommendations of those comments, the comments remain
applicable to the November 2009 DEER. Accordingly, FOER's comments on the May
(footnote continued)
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13A - FRIENDS OF THE EEL RIVER

2009 DEIR has apparently deleted Table 2.3-1, the earlier DEIR reveals that extensive |
repair and rehabilitation work—including bridge, track, culvert, embankment, and tunnel
work—are proposed at nearly every point along the entire 142-mile railroad line between

Lombard and Willits. Yet the exact locations of these activities, and the site-specific 13A-6

nature of the work to be performed, is described in only a general and perfunctory fashion
that does not permit analysis or mitigation of environmental impacts. Simply deleting the
description of work to be performed does not alter the fact that these repairs continue
to be part of the existing project. As such, these repairs must be described in detail
and must be evaluated in detail in an EIR before the project can be approved.

Thus, FOER's comments regarding the project description in its May| 13A-7

2009 comments continue to apply and must be addressed in a revised and 1
recirculated DEIR.

I11.  The DEIR Impermissibly "*Segments' Analysis of the Project.

The DEIR completely fails to disclose or analyze the direct or cumulative
impacts of the true purpose of this Project: taking the first major step toward reopening
of the entire rail line from Lombard to Samoa, including the section through the Eel
River Canyon. The DEIR also largely attempts to avoid analysis of its proposal to
rehabilitate the line south of Willits by chopping the Project into dozens of little
pieces and dismissing each piece as individually insignificant.

This is unlawful. CEQA does not permit an agency to "submerge" environmental
concerns by "chopping a large project into many little ones." Laurel Heights, 47 Cal.3d
at 396; Bozung v. LAFCO, 13 Cal.3d 263, 283-84 (1975). Once again, NCRA has
attempted to avoid CEQA's clear mandates by misrepresenting the purpose and true effect
of the Project. NCRA must recirculate a revised draft EIIZ. that acknowledges the direct
and cumulative impacts of the Project as a whole.

A.  The DEIR Fails to Disclose, Analyze, and Propose Mitigation for the
Project’s Reasonably Foreseeable Impacts on the Eel River Canyon.

CEQA requires analysis of the Project’s impacts on the Eel River Canyon for
two basic reasons. First and foremost, there is ample evidence that the real
“project” at issue here is and always has been the reopining of the entire line

13A-1

between Lombard and and Samoa to freight traffic. Second, future expansion into
the Eel River Division is a

2009 (including attachments as previously submitted to NCRA) are incorporated
herein by reference.
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13A - FRIENDS OF THE EEL RIVER

reasonably foreseeable consequence of reopening the Russian River Division, | 13A-1
and thus must be addressed.

1. The Ultimate Purpose of the Project Is to Facilitate Eventual
Expansion into the Eel River Division.

CEQA applies to projects proposed to be carried out or approved by a
public agency. Pub. Res. Code § 21080. The term "project” is given a "broad
interpretation” to "maximize protection of the environment.” McQueen v. Board
of Supervisors (1988) 202 Cal.App.3d 1136, 1143 (disapproved on other
grounds). A "project” is "the whole of an action," which has a potential for
resulting in either "a direct physical change" or "a reasonably foreseeable
indirect change" in the environment. CEQA Guidelines § 15378(a); see Laurel
Heights, 47 Cal.3d at 395-398. The term "project™ means "the activity which is
being approved and which may be subject to several discretionary approvals
by governmental agencies." CEQA Guidelines § 15378(c). The term "does not
mean each separate governmental approval.” 1d.

Because the statute requires study of "the whole of an action,"
CEQA prohibits public agencies from "subdivid[ing] a single project into smaller
individual subprojects in order to avoid the responsibility of considering the
environmental impact of the project as a whole." Orinda Assn. v. Bd. of
Supervisors (1986) 182 Cal.App.3d 1145, 1171. CEQA "mandates 'that
environmental considerations do not become submerged by chopping a large
project into many little ones' which, individually, may have lesser environmental
effects but which together may be "disastrous."” City of Santee v. County of San
Diego (1989) 214 Cal.App.3d 1438, 1452 (citation omitted).

These seminal decisions are consistent with the "basi net” of CEQA that

an environmental analysis should be prepared "as early as fea * " in the planning
process, so that environmental considerations may influence program design. Laurel

Heights, 47 Cal.3d at 395. The later environmental review takes place, "the more
bureaucratic and financial momentum there is behind a proposed project” and the harder
it is to deal with environmental considerations that could have influenced program
design. Id. This problem may be exacerbated where, as here, the agency prepares and
approves the environmental study for its own project. Id

NCRA has made no secret of the fact that rehabilitation and operation of the
Russian River Division is only one phase of the agency's larger effort to reopen the entire
line. For example, NCRA's most recent publicly available Strategic Plan confirms that
NCRA has "adopted a policy of reopening the entire Northwestern Pacific Railroad Line
from Lombard to Arcata/Samoa.” Ex. F. Under this plan, the "first phase of
construction™ would be the "Russian River Division Phase 1" from Lombard to Windsor.

13A-8
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13A - FRIENDS OF THE EEL RIVER

Id. Depending on "market demand for rail, environmental clearance, and availability
of funding," the "current plan" would then be "to move forward with the Russian
River ivision Phase 2, then the Canyon, and finally the North-End." Id. (emphasis
added).

NCRA is continuing to follow this course of action.
According to the DEIR, repairs and rehabilitation activities between Lombard
and Windsor are currently being performed under a purported CEQA exemption.’
DEIR at 2-7. NCRA also has entered into a contract with a private railway operator,
Northwestern Pacific Company ("NWP"), that commits NCRA to rehabilitate the Eel
River and Humboldt Blocks of the line to Class 2 or 3 standards. See EX.G at 8§
I11.M, VILA, VIII.B.2, VIII.B.4(e). NCRA's plan plainly violates CEQA by carving
a larger project—reopening of the entire line between Lombard and Arcata—into
smaller pieces, avoiding environmental review of the project as a whole.

Indeed, despite misleading statements to the contrary in the
DEIR, NCRA is actively working toward reopening the Eel River Division. In
January 2009, the agency received a final report from Shannon & Wilson, Inc.,
containing a geotechnical and tunnel assessment for the Eel River Division. See Ex. H.
NCRA also continues to budget additional funds toward mapping and other planning
activities in the Eel River Canyon. See Ex. I. Yet the DEIR fails to disclose any of this
information. An agency may not withhold relevant, readily available information
concerning the environmental impacts of projects it proposes. See Friends of the Eel River
v. Sonoma County Water Agency, 108 Cal. App. 4th 859 (2003). NCRA's "Strategic Plan™
itself appears to be predicated on the unlawful segmentation of environmental review of
the Project as a whole.

> A number of repair and rehabilitation activities between Lombard and Windsor
were also included in the Project as defined by the May 2009 DEIR. See May
2009 DEIR at 2-39 to 2-58. Although the November 2010 DEIR has deleted
reference to these repairs, this does not mean the work will not be done. As a result, it
is not clear which of these activities are supposedly being carried out subject to a
categorical exemption and which are proposed as part of the present Project. If
anything, the DEIR's reference to the categorical exemption confirms that NCRA
has engaged in a long-standing pattern and practice of attempting to avoid CEQA
compliance by dividing its projects into smaller pieces for purposes of
environmental review. This also confirms the DEIR's failure to, describe the actual
project under review in a stable and consistent manner.
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2. Impacts to the Eel River Canyon are Reasonably Foreseeable as
a Result of the Project.

Under CEQA, an EIR "must include an analysis of the
environmental effects of future expansion or other action if: (1) it is a reasonably
foreseeable consequence of the initial project; and (2) the future expansion or action
will be significant in that it will likely change the scope or nature of the initial project or its
environmental effect.” Laurel Heights, 47 Cal.3d at 394-396. Under the Laurel Heights
standard, an EIR must analyze reasonably foreseeable future expansion, even if the
project is contingent on uncertain occurrences. Id. at 398.. Laurel Heights requires a
project proponent to analyze future expansion and other such action in an EIR if there is
"telling evidence" that the agency has either made decisions or formulated reasonably
definite proposals as to expand a project in the future. 1d. at 396-397.

As discussed above, there is "telling evidence™ here that NCRA has formulated
reasonably definite proposals to reopen the rail line through the Eel River Canyon.
Indeed, NCRA is currently spending hundreds of thousands of dollars on
geotecimical and tunnel studies examining exactly what needs to be done to reopen
the line. See Ex. H, I. Even NCRA's own executive director has informed the
NCRA Board on multiple occasions that impacts to the Eel River Canyon are reasonably
foreseeable as a result of reopening the Russian River Division. See Ex. J, K. The first
version of the CEQA Initial Study for the Project, released in May 2007, also identified Eel
River Canyon impacts as reasonably foreseeable. Ex. L. Other agencies similarly view
reopening of the Eel River Division as reasonably foreseeable; the Port of Humboldt
County recently released a Notice of Preparation of an EIR for expanded Port operations
that will examine the impacts of a rail connection through the Eel River Canyon. Ex. M at
2. Yet the NCRA's own DEIR for this Project omits any analysis of these impacts
whatsoever.

The DEIR offers two excuses for this failure. First, the DEIR claims
that the impacts of eventual Eel River Canyon expansion are speculative due to a lack
of sufficient funding and the possibility that the "baseline™ for analysis may change before
funding can be secured. Second, the DEIR suggests that the Russian River Division may
be analyzed separately due to its independent utility. See DEIR at 2-8 to 2-10. Neither
excuse has any legal merit.

NCRA's present lack of funding to complete necessary repairs to the Eel River
Division does not change the fact that reopening of the Russian River Division will
foreseeably facilitate future expansion. Indeed, according to NCRA's own Strategic
Plan, the Russian River Division "phase” of the project will be followed by the "Canyon"
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phase. Ex. F. Under Laurel Heights, CEQA clearly requires at least some discussion of the T

reasonably foreseeable impacts of this future expansion.

The DEIR's protestations concerning the "baseline" for analysis
are similarly misplaced. CEQA generally defines the baseline for environmental
analysis as the existing, physical environmental setting of the Project at the time
environmental analysis begins. See CEQA Guidelines 8 15125(a). The Project will
facilitate expansion through the Eel River Canyon. CEQA requires that the reasonably
foreseeable impacts of that expansion be analyzed as part of this Project. The proper
baseline for analysis of the impacts of that expansion is therefore the present physical
condition of the Canyon. NCRA has a responsibility under CEQA to analyze the impacts
of its proposed projects before approving them or taking steps to facilitate future
expansion. It may not shirk this responsibility on the basis of speculation that earth
movements may continue to occur in the Eel River Canyon.

Indeed, this aspect of the project is sufficiently well defined to
support current environmental analysis. See Laurel Heights, 47 Cal.3d at 395-97.
There is ample, readily available information in NCRA's own files—including multiple
geotechnical reports and maps—that would permit analysis of the impacts of expanding the
railroad into the Eel River Canyon. See, e.g., Ex. H. Review of these impacts is neither
premature nor speculative here.

The DEIR's assumptions regarding the Russian River Division's independent
viability also are unsupportable. The Humboldt Bay Harbor and Recreation
District, in cooperation with the NCRA, commissioned a financial
feasibility study in ; 2002. Ex. N. This study assessed the financial viability
of three different scenarios for the railroad line, including a scenario in which
the Russian River Division (Willits to Lombard) would be operated
independently. Based on interviews with prospective shippers and potential
customers along the line, the analysis concluded that the line could not be operated
profitably in the absence of eventual expansion through the Eel River Canyon, and that
even with the expansion, positive cash flow would result under only the most favorable
assumptions regarding shipper demand. Id. at S-11 to S-13. As for the Russian River
Division, the report concluded that "[T]he fixed costs of operating a railroad are too
high to support the proposed 141-mile route between Willits and ,,,.. Schellville." Ex. Id.
at 5-12. The DEIR does not discuss or even reference this study.

Accordingly, the Russian River Division has no "independent utility" that would
justify segmenting environmental analysis. The Russian River Division cannot function
economically without future expansion of the line and development of new
customers to the north of Willits. In any event, even if the Russian River Division were
independently viable, CEQA still would require analysis of the impacts of eventual
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expansion into the Eel River Canyon in this DEIR. See Del Mar Terrace Conservancy, nc. v. City |
of San Diego, 10 Cal.App.4th 712, 736-37 (1992).

NCRA has declared that reopening the Russian River Division is merely one
phase of its larger project of reopening the entire line. It is therefore reasonably foreseeable that
NCRA will seek to reopen the Eel River Division. NCRA also continues to conduct detailed studies
regarding the repairs necessary to reopen the entire line; as a result, NCRA has a significant amount
of readily available information about the foreseeable impacts of doing so. CEQA requires that
NCRA disclose this information, analyze foreseeable impacts, and provide mitigation. The DEIR
must be revised to correct this fundamental flaw and recirculated.

B. The DEIR Improperly Dismisses the Impacts of Rehabilitation and. 13A-8
Repair Activities as Individually Insignificant

The DEIR's impermissible “piecemeal' approach to environmental analysis also permeates
its discussion of the repair and rehabilitation work necessary to reopen the Russian River Division
itself. The DEIR reveals that dozens of projects must be carried aut along the entire line, yet
appears to conclude (without any detailed analysis) that because each of these projects will be
individually minor, no significant impacts will occur. In essence, the DEIR dismisses each of
these activities as individually insignificant, and fails to provide any meaningful analysis of
these activities either individually or collectively. CEQA prohibits this approach. The impacts of
the whole A 0 project at issue here—which entails construction of repairs to and rehabilitation of
track, culverts, embankments, embankments, bridges, and tunnels along the entire line—must be
disclosed and mitigation must be provided.

IV. The DEIR Fails to Adequately Disclose, Analyze, and Provide Mitigation
for the Project’s Significant Environmental Impacts.

The discussion of a proposed project's environmental impacts is one of the core purposes of
an EIR. See CEQA Guidelines § 15126.2(a) ("[a]n EIR shall identify and focus on the
significant environmental effects of the proposed project™). As explained below, the DEIR fails to
analyze and provide mitigation for the Project's myriad environmental impacts, particularly in
the areas of air quality, biological resources, hazardous materials, and transportation. These
inadequacies require that the DEIR be revised to provide a complete and accurate analysis of the
proposed Project's significant environmental impacts and feasible mitigation for those impacts, as
required by law. See CEQA Guidelines, § 15002(a)(1) (listing as one of the "basic purposes” of
CEQA to "[ijnform governmental decision-makers and the public about the potential, significant
environmental effects of proposed activities").
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A. The DEIR Fails to Disclose, Analyze, and Mitigate Air Quality
Impacts.

1. The DEIR's Description of the Existing Air Quality Setting Is
Incomplete and Misleading.

The DEIR fails to give an accurate, site-specific account of existing air q ality conditions along
the railroad line. An accurate and detailed analysis of existin conditions is especially important here
given the large number of sensitive receptor (both residential and non-residential) located close to the
railroad See DEIR App. D-A.

For example, the DEIR's discussion of available air monitoring data
contains nothing more recent than 2006. Although FOER provided data from the California Air
Resources Board thorugh 2008 at most of the monitoring stations along the railway line with its
May 2009 comments, (Ex. O.), the DEIR continues to report only data through 2006. The
DEIR should be revised to disclose and discuss this more recent data.

The DEIR also fails to provide any site-specific information concerning current
environmental conditions. The DEIR acknowledges that the environmental setting along the line is
varied and complex. See, e.g., DEIR at 3.1-9 — 3.1-11. Yet the DEIR does not provide site-specific
monitoring data where that data is available; rather, the document simply summarizes all monitoring
data in one table that reveals nothing o p, about local differences and does not disclose where
violations of air quality standards have occurred. See Table 3.1-2, DEIR at 3.1-13. It is
impossible for the public or decision-makers to tell from this table whether the Project will
cause or exacerbate iolations of air quality standards at any particular site along the line.

The DEIR also fails to identify existing violations of air quality standards.
/In addition to violations of PM standards, which are acknowledged in the DEIR, Table 3.1-2 appears
to show violations of the daily PM, s standard in 2004 and 2005. See Table 3.1-2, DEIR at 3.1-
13 (showing 24-hour concentrations of 39.7 and 43.8 p,g/m°, respectively, both in excess
of the 35 pg/m® standard). The text of the DEIR, however, suggests that no violation of
PM, 5 standards has occurred in the Project area. DEIR at 3.1-12. The DEIR must be
revised to state clearly that these violations occurred and specify the areas along the line in which they
occurred.

2. The DEIR's Assumptions Regarding the Project's Air Quality
Benefits Are Unsupported and Misleading.

The DEIR concludes that the Project will have a net air quality benefit due to displacement of
truck traffic along Highway 101. The DEIR's assumptions regarding
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the capacity of the rail line to displace truck traffic, however, are unsupported by any evidence or
analysis. Accordingly, the DEIR's conclusions regarding truck trip u displacement and
attendant air quality benefits are overstated and misleading.

The DEIR's assumptions regarding economically feasible freight traffic on the
Russian River Division are contrary to available evidence, and appear to be wildly
inflated. Appendix B-2 to the DEIR's air quality technical report predicts a total of 27,456 rail
cars per year between Lombard and Willits, not counting solid waste trains for Sonoma County
(which would add another 312 trains/year at 60 cars/train, or another 18,720 cars per year). The
DEIR, however, offers absolutely no evidence for these assumptions, aside from a single
conclusory assertion that the "economics of the region” will support this level of freight
shipment. DEIR at 2-14.

The 2002 financial feasibility study for the Northwestern Pacific Railroad directly contradicts
the DEIR's assumptions. The consultants who conducted the study interviewed potential shippers
and customers along the entire line and used these interviews to forecast shipping demand under
three increasingly optimistic economic scenarios (low, medium, and high). According to this study,
there is sufficient demand to support the following annual totals on the Russian River Division
under each scenario: 3,348 cars/year (low), 4,573 cars/year (medium), and 5,799 cars/year
(high). See Ex. N at App. C (figures derived from estimates of 2,511, 3,430, and 4,349 cars/year
under low, medium, and high-volume scenarios at 75% ramp-up capacity.)

The DEIR also unrealistically anticipates that shipments will increase to maximum
volume almost immediately following resumption of operations. The interviews with potentia
shippers in the financial feasibility study, however, demonstrate that potential shippers remain
highly skeptical of the railroad's ability to deliver reliable service due to its problem-ridden history.
See Ex. N at App A. As a result, "[i]t will be critical for the railroad to operate consistently for severa
years to prove that it is a viable operation.” Ex. N at 76.

In other words, even under the rosiest economic assumptions, the financial feasibility analysis
demonstrates that sufficient shipper demand exists to support only about a quarter of the shipments
anticipated in the DEIR. Furthermore, many of the businesses interviewed for the study that might
have used the railroad (e.g., Standard Structures and Harwood) are now closed, indicating that actual
shipper demand may be even lower.® As a result, trains will likely be running with far fewer cars
than the DEIR

® Indeed, even if NCRA were to achieve its goal of reopening the entire line from Lombard to

Aurcata, and even if a number of new customers were to materialize under the (footnote continued)
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-

predicts, resulting in fewer truck trip displacements and greater air quality impacts. Even

more fundamentally, the DEIR's unsupported and inflated assumptions regarding freight 13A-10

shipments deprive the air quality analysis of any informational value, rendering the
ocument entirely inadequate under CEQA.

3. The DEIR's Analysis of Truck Trip Displacement Is Erroneous
and Unsupported.

There are four additional problems with the DEIR' s analysis of truck traffic
displacement. First, the DEIR's assumption that each rail car will remove four trucks
from Highway 101 is inadequately supported. The DEIR cites only a general publication
for this figure and makes no attempt to determine truck displacement based on the actual
merchandise that could be carried on this line. The financial feasibility analysis indicates
that the DEIR's assumptions are overly optimistic; for many of the products that actual
shippers along this line might send by rail, a figure of three trucks per rail car might be
more accurate. See Ex. N at App. A. The DEIR must be revised to provide an
analysis of rail car demand and truck trip displacement that is based on the actual
merchandise that would be shipped along this line.

Second,the DEIR's air quality technical report assumes without any
evidentiary support that truck trips would be removed from Highway 101 in both
directions "even though trains are loaded in only one direction." DEIR App. | at 20; see
also id. DEIR App. D-B-1 at 4; App. D-B-2 at 5, 8, 11, 14; App. D-B-3 at 5, 8, 11, 14
(incorporating same assumption into air quality analysis). The technical report explains
that there are "differences in backhaul behavior between trains and trucks," and mentions
that this analysis has been done differently in other EIRs (e.g., the EIR for SMART's
commuter rail operation), but does not explain why this assumption is appropriate here.
DEIR App. I at 20 & n.1. In fact, the SMART Draft Supplemental EIR, taking into
account these differences in backhaul behavior, assumes that only two general
merchandise truck trips will be displaced by each rail car. Ex. P at C.6-3. The

most optimistic demand scenario, the entire rail line could support only 22,420 rail cars per W

year. See Ex. N at App. C. In this light, it appears that the DEIR may have artificially
inflated the number of rail cars that could be hauled on the Russian River Division in
anticipation of greater operational volume once the Eel River Division is reopened. Again,
this tends to confirm that the DEIR has unlawfully segmented environmental analysis of
the impacts of the whole rail line, while at the same time anticipating that operations along

13A-11

the entire line will one day be restored.
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assumptions in this DEIR are unfounded, and tend to vastly overstate the | 13A-11
Project's air quality benefits.

Third, the DEIR fails to take into account the effect on freight volumes of 1

restrictions imposed under the Novato Consent Decree, which limits operations to six trips
per week of 18 rail cars each. The DEIR' s air quality analysis assumes far more extensive
operations (two trains per day, six days per week, with one train hauling 18 cars and the
other hauling 60). The DEIR thus fails to account for the effect of the Novato Consent
Decree on truck trip displacement and air quality.

Finally, the DEIR does not analyze whether reestablishing freight service to ]
Willits and other points along the line will actually generate additional truck traffic to and
from various loading and unloading facilities. This possibility must be assessed, and the ,
potential emissions quantified, in order for the DEER to reach any defensible conclusion
regarding the Project's air quality impacts as a whole.

The DEIR must be revised to incorporate realistic and supportable assumptions|
concerning the type and volume of products that might actually be shipped on

the line. Without evidence to support the DEIR' s conclusions regarding truck
displacement, the supposed air quality benefits of the Project are illusory, and the
informational value of the air quality analysis is nil. 1

4. The DEIR Fails to Disclose, Analyze, and Provide Mitigation for

Construction-Related Air Quality Impacts. T

The DEIR fails to analyze the air quality impacts of construction activities
associated with rehabilitation and repair of the railroad line. As noted above, the Project
includes construction projects along virtually every mile of the line. May 2009 DEIR at
2-39 to 2-83. This represents literally dozens, if not hundreds, of projects. Yet the air
quality technical report continues to discuss this entire aspect of the Project in just over
one page, and provides absolutely no analysis of site-specific construction impacts. See

DEIR App. D at 8-1 to 8-2. Neither the DEIR nor the technical report examines the
proximity of construction operations to sensitive receptors.

The technical report and its appendices do not attempt to quantify total ‘emissions
from construction along each part of the line. Instead, the DEIR attempts to downplay
the Project's impact by labeling each of the dozens or hundreds of repair and rehabilitation
activities as individually significant. This is not only contrary to CEQA"s rule against
piecemeal aiidly’sis of environmental impacts, but also completely unsupported by any

13A-12
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evidence regarding emissions from repair and rehabilitation activities.
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The DEIR also fails to provide adequate mitigation for construction-related air quality
impacts. The only mitigation offered is a statement that NCRA will implement the
"Basic Control Measures" in the Bay Area Air Quality Management District's
("BAAQMD") CEQA Guidelines, which in the DEIR's view "would qualify the potential
construction impacts as less than significant.” DEIR App. D at 8-2. This is insufficient for two
main reasons.

First, this is inconsistent with the BAAQMD CEQA Guidelines, which require
Implementation of not only the "Basic" control measures, but also additional control
measures, where the total work area exceeds four acres. Ex. Q at 13-15. The total work
area of all of the rehabilitation and repair projects, spread out over 140 miles along the rail
line, will certainly exceed 4 acres; as a result, enhanced control measures must be
employed. Second, the control measures proposed in the BAAQMD CEQA Guidelines
address only fugitive dust emissions, and do not address exhaust or diesel particulate
emissions. The DEIR fails to specify what the "NWP Co. BMPs" proposed to control these
emissions might be, rendering it impossible for decision-makers and the public to assess

whether these measures will actually reduce construction emissions to a less-than- 1

significant level.

The DEIR also fails to disclose that BAAQMD is in the process of updating its

13A-15

CEQA Guidelines, revising its thresholds of significance, and reevaluating its standard 13A-16

mitigations. See http://www.baagmd.govipinicega/index.htm. The DER should be
revised to incorporate the updated guidelines as they become available.

B. The DEIR Fails to Disclose, Analyze and Mitigate Impacts to Biological
Resources.

The Russian River watershed provides habitat for numerous fish and wildlife species,
including salmon and steelhead runs protected under the state and federal Endangered
Species Acts. The DEIR fails to disclose or analyze the potential impacts of the Project to these
species, and also fails to provide adequate, enforceable mitigation measures to address these
Impacts.

1. The DEIR Fails to Disclose and Analyze the Biological Impacts
of Repair and Rehabilitation Activities.

As noted in FOER's May 2009 comments, the May 2009 DEIR essentially fails to
analyze the biological resource impacts of the "Minor Rehabilitation Activities and Ongoing
Maintenance™ component of the Project, which would include repairs to and replacements of
culverts and bridges in streams that may support salmon and steelhead. The November
2009 DEIR omits any specific discussion of impacts from these
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rehabilitation activities and now includes these potential impacts as operational impacts.
This modification to the DEIR does not cure the failure to disclose or analyze the site-
specific activities proposed in light of the biological resources present at each site.
CEQA requires a good-faith effort at full disclosure of environmental impacts, sufficient
to support a decision that intelligently takes account of environmental consequences.
CEQA Guidelines § 15151. Moreover, it appears that the November 2009 DEIR actually
deletes one of the mitigation measures identified in the earlier DEIR, which required that
any work occur only during the dry season. (See May 2009 DEIR at 3-15, BIO-RA2.)

The DEIR's vague, generalized discussion of this component of the Project is

especially inappropriate in light of the important resources at stake. The Russian River is
home to coho and chinook salmon and steelhead trout that are protected under the state and
federal Endangered Species Acts. Under these circumstances, the DEIR's cavalier approach

to the Project's impacts on aquatic habitat is especially indefensible. In a recent
presentation to the State Water Resources Control Board concerning the impacts of water

diversions from Russian River tributaries for agricultural frost protection, representatives

of the National Marine Fisheries Service ("NMFS") confirmed that Russian River
stocks of chinook salmon and steelhead remain in serious decline and that the river's
coho salmon are on the brink of extinction. See Ex. R. The DEIR comp etely fails to
address the Project's direct and cumulative impacts on listed fish, which are already in a
state of jeopardy due to other past, present, and reasonably foreseeable future projects in
the Russian River basin.

The November 2009 DEIR fails even to grapple with previous assertions that
work associated with ongoing repairs and maintenance "may" affect biological
resources or "may" involve work within the stream channel. Simply ignoring potential
Impacts does not make them go away. Thus, the November 2009 DEIR not only fails to
evaluate potentially significant impacts that it previously identified, it remains
inadequate for failing to properly-evaluate those impacts as previously indicated in our May
2009 comments. Finally the DEIR continues to fail to provide Ty specific, feasible
mitigation; as discussed below, the mitigation measures proposed for these impacts are
vague, unenforceable, and improperly deferred.

The DEIR fundamentally fails to analyze and provide mitigation for the biological
impacts of this portion of the Project. Accordingly, the DEIR must be revised and
recirculated.
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2. The DEIR's Proposed Mitigation Measures for Biological
Impacts Are Vague, Unenforceable, and Improperly Deferred.

The DEIR provides no evidence to support a conclusion that impacts to
biological resources will be less than significant after mitigation. Mitigation measures,
where they have been developed at all, appear to have been developed at only the most
general level. The DEIR primarily relies on plans that have not been prepared, agency
consultation that has not occurred, and lists of "BMPs" and "permit conditions™ that
either do not exist or are not described. Indeed, the analysis of impacts and development
of mitigation measures for each specific project appears to have been largely copied and
pasted, again and again, throughout the Biological Resources section of the DEIR.

A lead agency may not approve or carry out a project that will cause significant
environmental impacts if there are feasible mitigation measures or alternatives that would
avoid or lessen those impacts. See Pub. Res. Code 88 21002, 21002.1(b), 21081. To
this end, CEQA requires an EIR to describe feasible mitigation measures that could
minimize significant adverse impacts. CEQA Guidelines § 15126.4(a)(1). These
measures must be fully enforceable through permit conditions, agreements, or other
legally binding instruments. CEQA Guidelines 8§ 15126.4(b). Accordingly,
"[flormulation of mitigation measures should not be deferred until some future time."
CEQA Guidelines 8§ 15126.4(a)(1)(B); see also Sundstrom v. Mendocino County, 202
Cal.App.3d 296, 307 (1988). In particular, "an agency goes too far when it simply orders
a project applicant to obtain a biological report and then comply with any
recommendations that may be made in the report." Endangered Habitats League v. County
of Orange, 131 Cal.App.4th 777, 793 (2005); see also Gentry v City of Murrieta, 36
Cal.App.4th 1359 (1995).

As described in detail below, the mitigation measures proposed in the DEIR for
the biological impacts of each of the Project's specific components fall far short of
CEQA's requirements.

(a) Bakers Creek

The DEIR improperly defers development of mitigation measures for impacts
associated with repair of the railroad at Bakers Creek. Mitigation BIO-BC1 improperly
defers development of actual mitigation measures, and fails to set forth any performance,
standards or enforceable commitments. DEIR at 3.2-50. Mitigation BIOBC2 lacks
evidentiary support in that it does not disclose the basis for the width of buffer zones
around raptor nests; the proposed 300-foot and 75-foot buffers appear to have been chosen

-

13A-17

[l
—

13A-18

arbitrarily rather than with reference to the nesting requirements of the species

2-127


MJennings
Text Box
13A-17


MJennings
Text Box
13A-18


MJennings
Line

MJennings
Line


13A - FRIENDS OF THE EEL RIVER

occurring at this location. The DEIR also proposes only monitoring of nests within these
buffer zones. Monitoring alone is not mitigation.

The other mitigation measures proposed for the Bakers Creek repair
are similarly flawed. Reflecting a failure that pervades the entire DEIR, Mitigation BIO-
BC3 refers to "BMPs," but does not specify what they are. DEIR at 3.2-52. Mitigation BM-
BC4, purportedly intended to address wetlands impacts, similarly invokes compliance
with "specific permit conditions,” but fails to specify which "permits" and what
"conditions" are being referenced. DEIR at 3.2-52-53. It seems clear that these
supposed "permits” and "conditions™ do not yet exist. Mitigation BIO-BC6 provides for
protocol surveys for rare plant species prior to construction, but does not contain any
provision for avoiding or offsetting actual impacts. DEIR at 3.2-54. Again, a survey
alone, without any accompanying commitment to protect or restore the rare plants

discovered, does nothing to mitigate impacts. ]

(b) Foss Creek

The impacts associated with repair activities at Foss Creek are inadequately
analyzed, and mitigation measures for these impacts are improperly deferred.

The DEIR acknowledges that Foss Creek provides habitat for listed salmon and
steelhead. The Project description, however, reveals that Foss Creek will be dewatered
during construction by blocking the concrete pipe upstream of the work area. DEIR at 2-
22. The DEIR does not discuss the impact of this dewatering, despite the potential that
it could strand and kill any fish that might be present. The DEIR also fails to propose any
mitigation for this impact.

The other Foss Creek mitigation measures mentioned in the DEIR are
inadequate. Mitigation measures BIO-FC la and c defer development of mitigation to
some future date, yet fail to specify any performance standards, enforceable
commitments, or specific BMPs. DEIR at 3.2-58-59. The DEIR plainly states that work
in and around Foss Creek could result in "mortality, harm or disturbance" to listed
species, yet it fails to provide a single, specific measure in order to avoid or mitigate this
impact. Stopping work if a listed species is encountered (Mitigation BIO-FC Ib) does not
mitigate damage that may already have occurred to the species or its habitat. CEQA
requires public agencies to avoid significant environmental impacts in the first place, not
merely to stop working once the damage is done.

Mitigation measures for birds and terrestrial species are similarly inadequate.
Once again, the basis for the proposed buffer zones for bird nests is not disclosed. Future

13A-18

13A-19

development of a plan to monitor nests within these buffer zones
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<
(Mitigation BIO-FC2) does not mitigate any actual impact. DEIR at 3.2-57. The DEIR

fails to include the "list of BMPs" that supposedly comprise Mitigation measures BIO-|13A-19

FC2 and BIO-FC3. DEIR 3.2-57-58. Mitigation measures BIO-FC4 and 6 appear to be
cut-and-paste copies of Mitigations BIO-BC4 and 6, and thus contain the same flaws.

(c) Black Point Bridge

L

<
Mitigation measures proposed for impacts to nesting birds near Black Point Bridge

appear to be cut-and-paste copies of, and thus suffer the same flaws as, Mitigation 13A-20

measures BIO-BC2 and BIO-FC2 (discussed above). These measures include seemingly
arbitrary buffer zones and provide only monitoring rather than actual mitigation.

(d) Lombard Siding

Construction of the Lombard siding will result in fill of nearly an acre of (wetland T

and mudflat habitat. DEIR at 3.2-62. As with other mitigation measures for ' biological
impacts, BIO-LS 1 proposes only that NCRA consult with unspecified agencies and
determine some "appropriate” mitigation. The DEIR provides no evidence that replacement
habitat is available or that any yet-to-be-conceived plan to create replacement habitat will

13A-21

prove feasible. This is insufficient to support a conclusion that these impacts will be less
than significant after mitigation.

(e) Novato Consent Decree

The DEIR fails to analyze or provide mitigation for impacts related to compliance ]
with the Novato Consent Decree. The DEIR states that quiet zone construction could have
wetlands impacts, but fails to identify the extent or location of affected wetland areas. The
DEIR also fails to articulate what "agency-approved BMPs" will be implemented in
mitigation of these impacts, and further fails to specify any performance standards for
mitigation. DEIR at 3.2-63-64. The DEIR's analysis of impacts and development of
mitigation related to fencing is also improperly deferred, and lacks adequate performance
standards or enforceable mitigation commitments.

[l
-

G) Rehabilitation and Repair Activities T
As discussed above, the DEIR has deleted apparently deleted all mitigation

13A-22

measures for impacts associated with Project rehabilitation and repair activities are 13A-17

inadequately mitigated and improperly deferred. Indeed, because the DEIR fails to
disclose what resources are at stake and what the site-specific impacts of these activities L
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to address this fundamental flaw in the Project.’

will be, it cannot propose adequate mitigation. The DEIR must be revised and recirculatedP 3A-17

3. The DEIR Fails to Disclose, Analyze, and Provide Mitigation for 1

the Project's Operational Impacts to Biological Resources.

The biological impacts associated with railroad operations are inadequately
addressed in the DEIR. For example, the DEIR discloses potentially significant
[operational noise, vibration, and lighting impacts to nesting birds. DEIR at 3.2-66. Yet the
mitigation offered for this impact does not address operational noise; rather, it limits
"rehabilitation brushing activities"” to the period between September 16 and February 14.
DEIR at 3.2-66.% Nothing in the DEIR indicates that NCRA intends to limit railroad
operations to the period between September 16 and February 14. The DEIR thus fails to
propose any mitigation at all for the Project's significant operational noise impacts.

The DEIR also states that unspecified future maintenance and repair activities T

associated with railroad operations could have unspecified impacts on a number of
biological resources. DEIR at 3.2-66. This discussion, however, is so general as to be
essentially useless to decision-makers and the public. The DEIR also fails to provide any
mitigation for these impacts, whatever they might turn out to be. Mitigation BIO-OP2a,
like other mitigation measures throughout the DEIR, fails to disclose what "BMPs" the
agency proposes to implement. DEIR at 3.2-67.

Finally, the DEIR states that operational bridge maintenance activities may affect
aquatic species, including listed fish. DEIR at 3.2-67. The DEIR attempts to minimize this
impact by stating that they would "affect only a small number of individuals of these
species,” DEIR at 3.2-67, yet provides no evidentiary support for this

"To the extent the May 2009 DEIR included any mitigation measures they
improperly deferred development of mitigation measures for impacts to nesting birds from
vegetation clearing, impacts to aquatic resources from instream work, impacts to wetlands,
and impacts to bats, cliff swallows, and burrowing owls. May 2009 DEIR at 3144 to 3-146
(Mitigation BIO-RAL through BIO-RADS). Future consultation with DFG to determine
"appropriate™ mitigation measures does not satisfy CEQA's requirements. See Endangered
Habitats League, 131 Cal.App.4th at 793-94.

® This mitigation measure also appears to have been copied from another section of
the DEIR that discussed vegetation clearing activities. Again, this "cut-and-paste™ approach
to mitigation cannot satisfy CEQA's requirement that an EIR propose measures necessary

to address the Project's actual impacts.
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assertion. Coho, chinook, and steelhead are protected under the state and federal
Endangered Species Acts, even in "small numbers,” and impacts that substantially reduce

the numbers of such species must be considered significant. CEQA Guidelines 8§ 13A-24

15065(a)(1). Mitigation for these impacts is also improperly deferred and overly vague,
relying entirely on unspecified "permit conditions,” undefined "BMPs," and future
coordination with wildlife agencies to develop measures to avoid impacts "in some other
manner." DEIR at 3.2-67. This falls far short of what CEQA requires.

4

C. The DEIR Fails to Disclose, Analyze, and Provide Mitigation for
Impacts Related to Use and Disposal of Hazardous Materials.

* *The DEIR concludes that use and disposal of hazardous materials will not
cause any significant impacts after mitigation. See DEIR at 3.6-19-22. This conclusion is
unsupported. The DEIR's analysis and mitigation of impacts relies entirely on "operations
plans" and "BMPs" that are not included in the DEIR. Indeed, neither an "operations plan"
nor a list of BMPs is even listed among the references cited in Chapter 6, and it is
questionable whether these documents even exist. See Ex. S (letter from Deputy Attorney
General asking for schedule for completion of operations plans and requesting that plans
be included in DEIR). Accordingly, there is no basis for the public or decision-makers to
conclude that the measures specified in the "operations plans™ and "BMPs" are sufficient to
mitigate the impacts associated with spills, herbicide spraying, disposal of rail ties, and
other activities involving hazardous materials.

The DEIR' s discussion of herbicide use along the railroad line provides an example
of this deficient analysis. The DEIR proposes that NCRA follow unspecified BMPs and
other "agency-approved" measures while spraying herbicides, and concludes that these
measures will prevent significant impacts. However, as detailed in the comments of Dave
Hope submitted under separate cover, NCRA's actual herbicide spraying practices have
been insufficient to prevent overspray and contamination. The DEIR cannot conclude that
impacts will be insignificant on the basis of unspecified (and apparently ineffective) BMPs.
Rather, the DEIR must be revised to provide specific and feasible mitigation measures.

The. DEIR also fails to analyze and mitigate the impacts of removing and disposing
of hazardous debris, including rail ties and contaminated soil, in connection with this
Project. NCRA attempts to characterize its compliance with the Environmental Consent
Decree as "a mandated non-discretionary action and not part of the proposed project."
DEIR at 3-349. Once again, however, this represents an effort to avoid environmental
analysis by engaging in "piecemeal” review.
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.. . . T
The cleanup activities required under the Environmental Consent Decree along the
line will take place in connection with repair and rehabilitation activities conducted as part
of this Project. DEIR at 3-355. The DEIR's assertion that compliance with the

Environmental Consent Decree is "non-discretionary” is exceedingly dubious in light of |[13A-25

NCRA's continuing failure to meet the decree's requirements—a failure that has spanned
more than a decade. In other words, regardless of the mandatory nature of the consent
decree, NCRA has chosen to defer compliance with its terms for many years now. 1

Because NCRA has folded its long-overdue compliance with the Environmental
Consent Decree into the repair and rehabilitation activities proposed for this Project, the
impacts of that compliance work must be addressed in this DEIR. In particular, the specific
impacts of removing and disposing of hazardous material at each location where it exists
must be disclosed, and feasible mitigation measures must be proposed. Even if these
activities were not actually part of the present Project, they would have to be considered as
a past and present project for purposes of cumulative impacts analysis. NCRA may not
simply ignore these impacts because it is under a court order to complete the work. The
DEIR must be revised and recirculated to address these failures. 1

D. The DEIR Fails to Disclose, Analyze, and Mitigate Traffic and
Transportation Impacts.

The DEIR's discussion of traffic and transportation impacts is beset by the same
errors that render its discussion of air quality impacts inadequate. Because the DEIR relies
on a dramatically inflated estimate of the number of rail cars that will be hauled along the

13A-26

line, its estimates regarding truck trip displacement, and its conclusions regarding 13A-12

beneficial traffic impacts on Highway 101, are without foundation. In addition, the analysis
of traffic and transportation system impacts in the traffic technical report, like the air
quality analysis, fails to take into account the operational restrictions mandated by the
Novato Consent Decree. See DEIR App. | at 20. These fundamental flaws must be
addressed in a revised and recirculated DEIR. 1

The DEIR' s conclusions regarding the interaction of freight and commuter rail

trains along the line, and the resulting impacts on road traffic, are also unsupported.’ TheL 3A-27

traffic technical report simply assumes that ""no freight trains would block a public

Exhibit V and incorporated herein by reference. FOER requests that NCRA provide a

% Draft comments on the DEIR prepared by SMART staff are attached hereto as[ A28

specific response to each of the points raised in SMART's draft comments.
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street while stopping for a SMART train to pass.” DEIR App. | at 7. Yet the report
provides no support for this assumption. Buried in an appendix to the air quality technical
report is a small chart showing that many of the sidings within the SMART service area are
more than a mile long. DEIR App. D-B-3 at 16. Two of the daily trains that will stop twice
per day at each of these sidings are 4,180 feet long. DEIR App. | at 8, Table 4. Several
public streets in urban areas (for example, West Payran Street in Petaluma and West Third
and Sixth Streets in Santa Rosa) may cross siding locations, and may be blocked by idling
trains. Moreover, the sidings at Bailhache and Haystack appear to be shorter (3638' and
3900’ respectively) than the 4,180 trains they will have to accommodate. DEIR App. D-B-
3 at 16. Again, it is not clear that NWP trains will even be able to get out of the way of
SMART trains, much less avoid blocking traffic while attempting to do so.

The DEIR fails to provide any specific information regarding the location of sidings
or the public roads that may cross these sidings. This information must be \ provided in a
revised DEIR, and impacts to any public roads must be evaluated in light of \the expected
15-minute delays associated with freight train stoppage at these sidings.

V. The DEIR Fails to Disclose, Analyze, and Mitigate Cumulative Impacts.

An EIR must discuss significant "cumulative impacts.” CEQA Guidelines §
15130(a). "Cumulative impacts"” are defined as "two or more individual effects which,
when considered together, are considerable or which compound or increase other
environmental impacts." CEQA Guidelines § 15355(a). "[I]ndividual effects may be
changes resulting from a single project or a number of sep'arate projects.” CEQA
Guidelines § 15355(a). A legally adequate "cumulative impacts analysis™ views a particular
project over time and in conjunction with other related past, present, and reasonably
foreseeable future projects whose impacts might compound or interrelate with those of the
project at hand. "Cumulative impacts can result from individually minor but collectively
significant projects taking place over a period of time." CEQA Guidelines § 15355(b).

The DEIR contains only conclusory, summary assertions as to why specific T

cumulative projects were not included in the analysis. DEIR at 4-4 — 4-7. Some of these
projects are currently undergoing environmental review, and appear to be both
geographically and temporally related to the Project. For example, the Dutra Haystack
Landing asphalt plant outside Petaluma is awaiting final action by the Sonoma. County
Planning Commission and Board of Supervisors. See Ex. T. Although this project is now
listed in the DEIR, the document contains no explanation as to why it will not have
significant cumulative effects along with the proposed project. The revised and recirculated
DEW must explain exactly why each of the past, present, and reasonably
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considerable impact.

foreseeable future projects excluded from the analysis will not have any cumulativelyI 09

V1. The DEIR Fails to Adequately Analyze Project Alternatives.

The analysis of alternatives to the proposed project lies at "[t]he core of an
EIR." Citizens of Goleta Valley v. Board of Supervisors, 52 Cal.3d 553, 564 (1990). Under
CEQA, a lead agency may not approve a project if there are feasible alternatives that would
avoid or lessen its significant environmental effects. Pub. Res. Code 88 21002, 21002.1(b).
To this end, an EIR is required to consider a range of potentially feasible alternatives to a
project, or to the location of a project, that would feasibly attain most of the project's basic
objectives while avoiding or substantially lessening any of the project's significant
environmental impacts—even if these alternatives would impede to some degree the
attainment of the project objectives, or would be more costly. Pub. Res. Code §
21100(b)(4); CEQA Guidelines 88 15126(d), 15126.6(b); Save Round Valley Alliance v.
County of lily°, 157 Cal.App.4th 1437, 1456 (2007). By the same token, a project
proponent may not define its objectives so narrowly as to preclude a meaningful analysis of
alternatives. See Kings County Farm Bureau v. City of Hanford, 221 Cal.App.3d 692, 736-
37 (1990) (holding that applicant's prior commitments could not foreclose analysis of
alternatives); see also Simmons v. U.S. Army Corps of Engineers, 120 F.3d 664, 666-67
(7th Cir. 1997) (holding under NEPA that agency may not “contrive a purpose so slender as
to define competing 'reasonable alternatives' out of consideration (and even out of
existence)").

A proper analysis of alternatives is essential to comply with CEQA's mandate that
significant environmental damage be avoided or substantially lessened where feasible. Pub.
Res. Code. § 21002; CEQA Guidelines 88 15002(a)(3), 15021(a)(2), 15126(d); Citizens for
Quality Growth v. City of Mount Shasta, 198 Cal. App. 3d 433, 443-45 (1988). As the
Supreme Court stated in Laurel Heights I, "[w]ithout meaningful analysis of alternatives in
the DEIR, neither the courts nor the public can fulfill their proper roles in the CEQA
process. . . . [Courts will not] countenance a result that would require blind trust by the
public, especially in light of CEQA's fundamental goal that the public be fully informed as
to the consequences of action by their public officials.” 47 Cal.3d at 404.

The DEIR's discussion of alternatives fails to live up to these standards. Indeed, the |

DEIR's alternatives chapter is so cursory and conclusory as to be basically useless. The
DEIR defines the Project objectives so narrowly as to preclude the feasibility of any
alternative whatsoever. Moreover, the alternatives section incorporates the unsupported and
unrealistic assumptions regarding truck trip displacement elsewhere in the DEIR, and uses
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Trains™ alternatives as providing insufficient air quality benefits. The DEIR has failed to 1
establish that these benefits even exist.

The DEIR also dismisses the "Reduced Trains" alternative as economically
infeasible. DEIR at 5-3. However, the DEIR contains no evidence to support the
assumption that there are enough prospective customers and shippers between Lombard
and Willits to support the level of operations proposed under the Project. Indeed, as
discussed in detail above, the available evidence indicates that the DEIR's assumptions
regarding demand for freight service are wildly inflated. Accordingly, in the absence of  |137_30
evidence that demand for railroad service has more than quadrupled since the financial
feasibility study was conducted in 2002, the assertion that the "Reduced Trains" alternative
is economically infeasible amounts to an admission that the Project itself is economically
infeasible. Moreover, any discussion of economic infeasibility must be included in the
DEIR and must provide evidence to support the DEIR' s conclusions.

Finally, NCRA has failed to explore alternatives that would maintain the public
right-of-way without restoring railroad service, including alternatives that would convert
the portions of the railroad not used for commuter rail to a hiking and biking trail. NCRA
has similarly failed to explore rail-banking opportunities in connection with its control of
the right-of-way. This right-of-way is held by the public, and should be used in the public
interest, not just for the benefit of a private railway operator and a few speculative business L
opportunities along the line that may never materialize.

VII. A Revised DEIR Must Be Prepared and Circulated.

CEQA requires recirculation of a revised draft DEIR "[w]hen significant new
information is added to an environmental impact report™ after public review and comment
on the earlier draft DEIR. Pub. Res. Code § 21092.1. The opportunity for meaningful
public review of significant new information is essential "to test, assess, and evaluate the
data and make an informed judgment as to the validity of the conclusions to be drawn
therefrom." Sutter Sensible Planning, Inc. v. Sutter County Board of Supervisors, 122
Cal.App.3d 813, 822 (1981); City of San Jose v. Great Oaks Water Co., 192 Cal.App.3d
1005, 1017 (1987). An agency cannot simply release a draft report "that hedges on
important environmental issues while deferring a more detailed analysis to the final [EIR]
that is insulated from public review." Mountain Lion Coalition v. California Fish and
Game Comm'n., 214 Cal.App.3d 1043, 1053 (1989).

CEQA requires recirculation of the DEIR. As discussed above, the DEIR
improperly segmented environmental analysis of the Project and failed to disclose the
documented fact that this Project is intended to support eventual expansion into the Eel
River Canyon. A recirculated DEIR must analyze the impacts of this expansion.
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Furthermore, the DEIR relied on unsupported and unrealistic assumptions about the
demand for freight rail in the Russian River Division, assumptions that distorted the
DEIR's conclusions regarding air quality impacts, traffic impacts, and alternatives.
Moreover, the DEIR failed to disclose or analyze the impacts of the Project in sufficient
detail to support an informed decision, failed to proposed specific, enforceable mitigation
measures that would lessen or avoid these impacts, and failed to account for the
cumulatively considerable impacts of the Project in conjunction with those of other past,
present, and reasonably foreseeable future projects. Revision and recirculation of the DEIR
is therefore required. See CEQA Guidelines § 15088.5(a)(1)-(3). Indeed, these multiple
failures render the DEIR so wholly inadequate as an informational document that revision
and recirculation are required. CEQA Guidelines 8§ 15088.5(a)(4).

In order to cure the panoply of defects identified in this letter, NCRA must obtain
substantial new information to accurately describe the Project and its environmental
setting; adequately assess and propose mitigation for its significant direct, indirect, and
cumulative environmental impacts, and identify effective mitigation measures and
alternatives capable of lessening or avoiding those impacts. This new information will
clearly necessitate recirculation. CEQA requires that the public have a meaningful
opportunity to review and comment upon this significant new information in the form of a
revised and recirculated DEIR.

Thank you for your consideration of these comments.
Very truly yours,
SHU 1E, MIHALY & WEINBERGER LLP

cot

Ellison Folk

EF: Nadananda, Friends of the Eel River

Mmw011vollclataTOERIRAIL1ef001 11-10 DE1R comments.doc
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Via Federal Express
Mitch Stogner

Executive Director

North Coast Railroad Authority
419 Talmage Road, Suite M
Ukiah, CA 95482

Re: SCH #2007072052 — North Coast Railroad Authority Russian River
Dijvision Freight Rail Project Draft Environmental Impact Report

Dear Mr. Stogner:

This firm represents Friends of the Eel River (“FOER”) in matters related
to the activities of the North Coast Railroad Authority (“NCRA™). The following
comments, and the documents attached hereto, address the Draft Environmental Impact
Report (“DEIR”) for the NCRA’s Russian River Division Freight Rail Project (the
“Project™).

Before NCRA may approve the Project, it must certify an EIR that
complies with the substantive and procedural requirements of the California
Environmental Quality Act (“CEQA”). See generally Public Resources Code section
21000 et seq.; see also 14 Cal. Code Regs. § 15000 et seq. (“CEQA Guidelines”). An
EIR is “the heart of CEQA.” Laurel Heights Improvement Ass’n v. Regents of University
of California, 47 Cal.3d 376, 392 (1988) (citations omitted). It “is an environmental
‘alarm bell’ whose purpose it is to alert the public and its responsible officials to
environmental changes before they have reached ecological points of no return. The EIR
is also intended ‘to demonstrate to an apprehensive citizenry that the agency has, in fact,

analyzed and considered the ecological implications of its action.” Because the EIR must |
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be certified or rejected by public officials, it is a document of accountability.” Id.
(citations omitted). Where an EIR fails to fully and accurately inform decision-makers,
and the public, of the environmental consequences of proposed actions, it does not satisfy
the basic goals of the statute. See Pub. Res. Code § 21061.

As set forth in detail below, the DEIR for this Project falls far below
CEQA’s minimum standards. NCRA has impermissibly segmented environmental
review by failing to consider the impacts of reopening the entire railroad line through the
Eel River Canyon. The agency has done so despite having stated on numerous occasions
that the present Project is just one step toward the agency’s ultimate purpose, which is
and always has been to repair and reopen the entire line to freight traffic. The agency
also has ignored ample evidence demonstrating that separate operation of the Russian
River division is economically infeasible. Indeed, the DEIR’s dramatically inflated
projections regarding demand for freight service on this portion of the line not only lack
any evidentiary support but also render its conclusions regarding air quality and traffic
impacts fundamentally misleading. Finally, the DEIR fails to adequately disclose or
analyze the Project’s biological resources and hazardous materials impacts, fails to
proposed specific and enforceable mitigation measures for those impacts, fails to consider
the cumulatively considerable impacts of other projects, and fails to analyze a reasonable
range of alternatives,

As a result of the DEIR’s numerous and serious inadequacies, there can be
no meaningful public or agency review of the Project. NCRA may not approve the
Project on the basis of this DEIR, but rather must revise and recirculate the DEIR in order
to permit an adequate understanding of the environmental issues at stake.

L. NCRA Has Failed to Comply with the National Environmental Policy Act.

As a threshold matter, NCRA has neglected to comply with the National
Environmental Policy Act (“NEPA”), 42 U.S.C. §§4321 et seq., in connection with this
Project. The Project cannot proceed without either federal funding or federal approval.
Accordingly, NEPA compliance is essential. '

The DEIR concedes that NCRA has applied for federal funding for this
Project, yet states that the agency intends to conduct “the appropriate NEPA evaluation”
only “[i]f and when” that federal funding actually “become[s] available.” DEIR at 2-7.
NCRA has the process backwards. NEPA review must be conducted as close as possible
to the time that a federal agency is presented with a proposal, and early enough to
contribute to the agency’s decision-making regarding that proposal. See 40 C.F.R. §§
1501.2, 1502.5. NEPA analysis also must be completed before an agency makes an
irreversible and irretrievable commitment of resources to a project. See, e.g., Conner v.
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Burford, 848 F.2d 1441 (9th Cir. 1998). Federal agencies cannot commit funding to this
Project without considering its environmental impacts under NEPA. It is both unlawful
and self-defeating for NCRA to delay NEPA compliance until after it has obtained a
promise of federal money.!

Indeed, it appears that federal assistance may be essential to the Project.”
For example, an April 8, 2009 report by NCRA’s Executive Director to the NCRA Board
indicates that federal stimulus funding, along with the release of ISTEA funding allocated
in 1996, will be necessary in order to complete the Windsor-Willits component of the
present project. See EX. A; see also Ex. B at 3. The Novato Consent Decree also
requires NCRA to seek federal funding and states that NCRA has already begun the
process of applying for federal funding. Ex. C at § V.D.2. Work under the Novato ,
Consent Decree is part of the Project. DEIR at 2-16, 2-24 to 2-30. Because NCRA may
not carry out the Project without federal money, it may not approve the Project in the
absence of NEPA compliance.

NEPA analysis is also required because the Project requires federal
approval. More than ten years ago, the Federal Railroad Administration (“FRA”) issued
an emergency order shutting down the Northwestern Pacific Railroad due to immediate
threats of death and injury caused by the railway’s repeated failures to maintain the track.
See Ex. D. Under the terms of the emergency order, the FRA must inspect and approve
the rehabilitation of the track before NCRA or its operator can commence operations. Jd.
The rehabilitation and repair activities contemplated in the Project also may require
permits from other federal agencies, including the U.S. Army Corps of Engineers and the
U.S. Fish and Wildlife Service, and the National Marine Fisheries Service. See DEIR at
2-36 to 2-37. Federal approvals of this kind require NEPA compliance. See 40 C.F.R. §
1508.18(b)(4).

' If NCRA proceeds with the Project in the absence of NEPA compliance, it could
be enjoined from seeking federal funding or reimbursement for the Project in the future.
See Old Town Neighborhood Ass’n v. Kauffinan, 333 F.3d 732 (7th Cir. 2003).

? The DEIR does not clearly state how much the Project will cost or where NCRA
intends to obtain the money. At one point, the DEIR seems to acknowledge that state and
private funding has been secured only for the Lombard to Windsor segment. DEIR at 2-
7. Two pages later, however, the DEIR states that “NCRA has sufficient identified
funding for restoration of the entire RRD....” DEIR at 2-9. The DEIR is unclear at best,
and misleading at worst, in its discussion of Project funding.
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FOER’s comments on the Notice of Preparation (“NOP”) for this Project’
cautioned that NEPA compliance was required and urged NCRA to prepare a combined
CEQA/NEPA document. See CEQA Guidelines § 15222, NCRA failed to do so.
Because federal funding and federal approval cannot be obtained absent NEPA
compliance, NCRA cannot proceed with this Project on the basis of the DEIR alone.

II.  The DEIR Fails to Accurately and Completely Describe the Project.

In order for an environmental document to adequately evaluate the
environmental ramifications of a project, it must first provide a comprehensive
description of the project itself. An EIR must describe a proposed project with sufficient
detail and accuracy to permit informed decision-making. See CEQA Guidelines §15124.
Indeed, “[a]n accurate, stable and finite project description is the sine qua non of an
informative and legally sufficient EIR.” San Joaquin Raptor/Wildlife Rescue Center v.
County of Stanislaus, 27 Cal.App.4th 713, 730 (1994), quoting County of Inyo v. City of
Los Angeles, 71 Cal.App.3d 185, 193 (1977). As a result, courts have found that, even if
an EIR is adequate in all other respects, the use of a “truncated project concept” violates
CEQA and mandates the conclusion that the lead agency did not proceed in a manner
required by law. San Joaquin Raptor, 27 Cal.App.4th at 730. Furthermore, “[a]n
accurate project description is necessary for an intelligent evaluation of the potential
environmental effects of a proposed activity.” Id. (citation omitted). Thus, an inaccurate
or incomplete project description renders the analysis of significant environmental
impacts inherently unreliable.

The DEIR’s description of the Project is deeply flawed. For example, the
rehabilitation component of the Project is described in only the vaguest terms. Table 2.3-
1 reveals that extensive repair and rehabilitation work—including bridge, track, culvert,
embankment, and tunnel work—are proposed at nearly every point along the entire 142-
mile railroad line between Lombard and Willits. Yet the exact locations of these
activities, and the site-specific nature of the work to be performed, is described in only a
general and perfunctory fashion that does not permit analysis or mitigation of
environmental impacts. This is inadequate under CEQA.

The description of this portion of the Project is also shifting and
incomplete. A footnote to Table 2.3-1 states that “[a]dditional, but similar activities may

* FOER’s comments on the NOP are attached hereto as Exhibit E. Insofar as the
DEIR did not address the comments on the NOP or incorporate the recommendations of
those comments, the comments remain applicable to the DEIR. Accordingly, FOER’s
comments on the NOP are incorporated herein by reference.
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be identified as field work and additional inspections occur.” DEIR at 2-83. This
suggests that NCRA has not even determined the scope of the Project, much less
described it in sufficient detail to allow for meaningful analysis. The DEIR attempts to
dismiss this lack of disclosure with the conclusory assertion that “[tJhe majority of these
repair activities are considered routine and insignificant.” DEIR at 2-83. There is no
support in the DEIR for this statement. NCRA cannot say that the impacts of its
activities will be “routine and insignificant” when it has not yet determined what those
activities are or where they will occur. CEQA demands facts and analysis, not just the
bald and unsupportable conclusions of agency officials. Citizens of Goleta Valley v.

Board of Supervisors, 52 Cal.3d 553, 568 (1990). NCRA must determine what activities
constitute the Project, disclose the environmental impacts of those activities, determine
their significance, and provide adequate mitigation.

Finally, the DEIR’s description of the timing of railway operations is
unclear. Technical reports attached to the DEIR contain references to “start up”
operations beginning in 2008, with “full” operations commencing in 2009. The DEIR
itself states that “start up” operations will commence in late 2009, and suggests (but does
not specify) that “full” operations will begin shortly thereafter. In order to provide a
sound basis for analysis of impacts, including air quality, noise, and traffic impacts, the
DEIR must be revised to include a consistent and detailed schedule for the
commencement of operations.

III. The DEIR Impermissibly “Segments” Analysis of the Project.

The DEIR completely fails to disclose or analyze the direct or cumulative
impacts of the true purpose of this Project: taking the first major step toward reopening of
the entire rail line from Lombard to Samoa, including the section through the Eel River
Canyon. The DEIR also largely attempts to avoid analysis of its proposal to rehabilitate
the line south of Willits by chopping the Project into dozens of little pieces and
dismissing each piece as individually insignificant.

This is unlawful. CEQA does not permit an agency to “submerge”
environmental concerns by “chopping a large project into many little ones.” Laurel
Heights, 47 Cal.3d at 396; Bozung v. LAFCO, 13 Cal.3d 263, 283-84 (1975). Once
again, NCRA has attempted to avoid CEQA’s clear mandates by misrepresenting the
purpose and true effect of the Project. NCRA must recirculate a revised draft EIR that
acknowledges the direct and cumulative impacts of the Project as a whole.
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A.  The DEIR Fails to Disclose, Analyze, and Propose Mitigation for the
Project’s Reasonably Foreseeable Impacts on the Eel River Canyon.

CEQA requires analysis of the Project’s impacts on the Eel River Canyon
for two basic reasons. First and foremost, there is ample evidence that the real “project”
at issue here is and always has been the reopening of the entire line between Lombard
and Samoa to freight traffic. Second, future expansion into the Eel River Division is a
reasonably foreseeable consequence of reopening the Russian River Division, and thus
must be addressed.

1. The Ultimate Purpose of the Project Is to Facilitate Eventual
Expansion into the Eel River Division.

CEQA applies to projects proposed to be carried out or approved by a
public agency. Pub. Res. Code § 21080. The term “project” is given a “broad
interpretation” to “maximize protection of the environment.” McQueen v. Board of
Supervisors (1988) 202 Cal. App.3d 1136, 1143 (disapproved on other grounds). A
“project” is “the whole of an action,” which has a potential for resulting in either “a direct
physical change” or “a reasonably foreseeable indirect change” in the environment.
CEQA Guidelines § 15378(a); see Laurel Heights, 47 Cal.3d at 395-398. The term
“project” means “the activity which is being approved and which may be subject to
several discretionary approvals by governmental agencies.” CEQA Guidelines §
15378(c). The term “does not mean each separate governmental approval.” Id.

Because the statute requires study of “the whole of an action,” CEQA
prohibits public agencies from “subdivid[ing] a single project into smaller individual
subprojects in order to avoid the responsibility of considering the environmental impact
of the project as a whole.,” Orinda Assn. v. Bd. of Supervisors (1986) 182 Cal.App.3d
1145, 1171. CEQA “mandates ‘that environmental considerations do not become
submerged by chopping a large project into many little ones’” which, individually, may
have lesser environmental effects but which together may be “disastrous.” City of Santee
v. County of San Diego (1989) 214 Cal.App.3d 1438, 1452 (citation omitted).

These seminal decisions are consistent with the “basic tenet” of CEQA that
an environmental analysis should be prepared “as early as feasible” in the planning
process, so that environmental considerations may influence program design. Laurel
Heights, 47 Cal.3d at 395. The later environmental review takes place, “the more
bureaucratic and financial momentum there is behind a proposed project” and the harder
it is to deal with environmental considerations that could have influenced program
design. Id. This problem may be exacerbated where, as here, the agency prepares and

approves the environmental study for its own project. Id. L
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NCRA has made no secret of the fact that rehabilitation and operation of
the Russian River Division is only one phase of the agency’s larger effort to reopen the
entire line. For example, NCRA’s most recent publicly available Strategic Plan confirms
that NCRA has “adopted a policy of reopening the entire Northwestern Pacific Railroad
Line from Lombard to Arcata/Samoa.” Ex. F. Under this plan, the “first phase of
construction” would be the “Russian River Division Phase 1” from Lombard to Windsor.
Id. Depending on “market demand for rail, environmental clearance, and availability of
funding,” the “current plan” would then be “to move forward with the Russian River
Division Phase 2, then the Canyon, and finally the North-End.” Id. (emphasis added).

NCRA is continuing to follow this course of action. According to the
DEIR, repairs and rehabilitation activities between Lombard and Windsor are currently
being performed under a purported CEQA exemption.* DEIR at 2-16. NCRA also has
entered into a contract with a private railway operator, Northwestern Pacific Company
(“NWP”), that commits NCRA to rehabilitate the Eel River and Humboldt Blocks of the
line to Class 2 or 3 standards. See Ex.G at §§ IILM, VILA, VIILB.2, VIILB.4(e).
NCRA'’s plan plainly violates CEQA by carving a larger project—reopening of the entire
line between Lombard and Arcata—into smaller pieces, avoiding environmental review
of the project as a whole.

Indeed, despite misleading statements to the contrary in the DEIR, NCRA
is actively working toward reopening the Eel River Division. In January 2009, the
agency received a final report from Shannon & Wilson, Inc., containing a geotechnical
and tunnel assessment for the Eel River Division. See Ex. H. NCRA also continues to
budget additional funds toward mapping and other planning activities in the Eel River
Canyon. See Ex. 1. Yet the DEIR fails to disclose any of this information. An agency
may not withhold relevant, readily available information concerning the environmental
impacts of projécts it proposes. See Friends of the Eel River v. Sonoma County Water
Agency, 108 Cal. App. 4th 859 (2003). NCRA’s “Strategic Plan” itself appears to be

4 A number of repair and rehabilitation activities between Lombard and Windsor
also are included in the Project as defined by the DEIR. See DEIR at 2-39 to 2-58. Itis
not clear which of these activities are supposedly being carried out subject to a
categorical exemption and which are proposed as part of the present Project. If anything,
the DEIR s reference to the categorical exemption confirms that NCRA has engaged in a
long-standing pattern and practice of attempting to avoid CEQA compliance by dividing
its projects into smaller pieces for purposes of environmental review. This also confirms
the DEIR’s failure to describe the actual project under review in a stable and consistent
manner.
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predicated on the unlawful segmentation of environmental review of the Project as a
whole.

2. Impacts to the Eel River Canyon are Reasonably Foreseeable as
a Result of the Project.

Under CEQA, an EIR “must include an analysis of the environmental
effects of future expansion or other action if: (1) it is a reasonably foreseeable
consequence of the initial project; and (2) the future expansion or action will be
significant in that it will likely change the scope or nature of the initial project or its
environmental effect.” Laurel Heights, 47 Cal.3d at 394-396. Under the Laurel Heights
standard, an EIR must analyze reasonably foreseeable future expansion, even if the
project is contingent on uncertain occurrences. Id. at 398. Laurel Heights requires &
project proponent to analyze future expansion and other such action in an EIR if there is
“telling evidence” that the agency has either made decisions or formulated reasonably
definite proposals as to expand a project in the future. /d. at 396-397.

As discussed above, there is “telling evidence” here that NCRA has
formulated reasonably definite proposals to reopen the rail line through the Eel River
Canyon. Indeed, NCRA is currently spending hundreds of thousands of dollars on
geotechnical and tunnel studies examining exactly what needs to be done to reopen the
line. See Ex. H, 1. Even NCRA’s own executive director has informed the NCRA Board
on multiple occasions that impacts to the Eel River Canyon are reasonably foreseeable as
a result of reopening the Russian River Division. See Ex. J, K. The first version of the
CEQA Initial Study for the Project, released in May 2007, also identified Eel River
Canyon impacts as reasonably foreseeable. Ex. L. Other agencies similarly view
reopening of the Eel River Division as reasonably foreseeable; the Port of Humboldt
County recently released a Notice of Preparation of an EIR for expanded Port operations
that will examine the impacts of a rail connection through the Eel River Canyon. Ex. M
at 2. Yet the NCRA’s own DEIR for this Project omits any analysis of these impacts
whatsoever.

The DEIR offers two excuses for this failure. First, the DEIR claims that
the impacts of eventual Eel River Canyon expansion are speculative due to a lack of
sufficient funding and the possibility that the “baseline” for analysis may change before
funding can be secured. Second, the DEIR suggests that the Russian River Division may
be analyzed separately due to its independent utility. See DEIR at 2-8 to 2-10. Neither
excuse has any legal merit,

NCRA'’s present lack of funding to complete necessary repéirs to the Eel
River Division does not change the fact that reopening of the Russian River Division will
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foreseecably facilitate future expansion. Indeed, according to NCRA’s own Strategic
Plan, the Russian River Division “phase” of the project will be followed by the “Canyon™
phase. Ex. F. Under Laurel Heights, CEQA clearly requires at least some discussion of
the reasonably foreseeable impacts of this future expansion.

The DEIR’s protestations concerning the “baseline” for analysis are
similarly misplaced. CEQA generally defines the baseline for environmental analysis as
the existing, physical environmental setting of the Project at the time environmental
analysis begins. See CEQA Guidelines § 15125(a). The Project will facilitate expansion
through the Eel River Canyon. CEQA requires that the reasonably foreseeable impacts of
that expansion be analyzed as part of this Project. The proper baseline for analysis of the
impacts of that expansion is therefore the present physical condition of the Canyon.
NCRA has a responsibility under CEQA to analyze the impacts of its proposed projects
before approving them or taking steps to facilitate future expansion. It may not shirk this
responsibility on the basis of speculation that earth movements may continue to occur in
the Eel River Canyon.

Indeed, this aspect of the project is sufficiently well defined to support
current environmental analysis. See Laurel Heights, 47 Cal.3d at 395-97. There is
ample, readily available information in NCRA’s own files—including multiple
geotechnical reports and maps—that would permit analysis of the impacts of expanding
the railroad into the Eel River Canyon. See, e.g., Ex. H. Review of these impacts is
neither premature nor speculative here.

The DEIR’s assumptions regarding the Russian River Division’s
independent viability also are unsupportable. The Humboldt Bay Harbor and Recreation
District, in cooperation with the NCRA, commissioned a financial feasibility study in
2002. Ex. N. This study assessed the financial viability of three different scenarios for
the railroad line, including a scenario in which the Russian River Division (Willits to
Lombard) would be operated independently. Based on interviews with prospective
shippers and potential customers along the line, the analysis concluded that the line could
not be operated profitably in the absence of eventual expansion through the Eel River
Canyon, and that even with the expansion, positive cash flow would result under only the
most favorable assumptions regarding shipper demand. Id. at S-11 to 8-13. As for the
Russian River Division, the report concluded that “[TThe fixed costs of operating a
railroad are too high to support the proposed 141-mile route between Willits and
Schellville.” Ex. Id. at S-12. The DEIR does not discuss or even reference this study.

Accordingly, the Russian River Division has no “independent utility” that
would justify segmenting environmental analysis. The Russian River Division cannot
function economically without future expansion of the line and development of new

2-145

13B-1



MJennings
Line

MJennings
Text Box
13B-1



13B - FRIENDS OF THE EEL RIVER
(Comments on the RDEIR)

Mitch Stogner
May 28, 2009
Page 10

customers to the north of Willits. In any event, even if the Russian River Division were
independently viable, CEQA still would require analysis of the impacts of eventual
expansion into the Eel River Canyon in this DEIR. See Del! Mar Terrace Conservancy,
Inc. v. City of San Diego, 10 Cal. App.4th 712, 736-37 (1992).

NCRA has declared that reopening the Russian River Division is merely
one phase of its larger project of reopening the entire line. It is therefore reasonably
foreseeable that NCRA will seek to reopen the Eel River Division. NCRA also continues
to conduct detailed studies regarding the repairs necessary to reopen the entire line; as a
result, NCRA has a significant amount of readily available information about the
foreseeable impacts of doing so. CEQA requires that NCRA disclose this information,
analyze foreseeable impacts, and provide mitigation. The DEIR must be revised to
correct this fundamental flaw and recirculated.

B. The DEIR Improperly Dismisses the Impacts of Rehabilitation and
Repair Activities as Individually Insignificant.

The DEIR’s impermissible “piecemeal” approach to environmental analysis
also permeates its discussion of the repair and rehabilitation work necessary to reopen the
Russian River Division itself. The DEIR reveals that dozens of projects must be carried
out along the entire line, yet appears to conclude (without any detailed analysis) that
because each of these projects will be individually minor, no significant impacts will
occur. In essence, the DEIR dismisses each of these activities as individually
insignificant, and fails to provide any meaningful analysis of these activities either
individually or collectively. CEQA prohibits this approach. The impacts of the whole
project at issue here—which entails construction of repairs to and rehabilitation of track,
culverts, embankments, bridges, and tunnels along the entire line—must be disclosed and
mitigation must be provided.

IV. The DEIR Fails to Adequately Disclose, Analyze, and Provide Mitigation for
the Project’s Significant Environmental Impacts.

The discussion of a proposed project’s environmental impacts is one of the
core purposes of an EIR. See CEQA Guidelines § 15126.2(a) (“[a]n EIR shall identify
and focus on the significant environmental effects of the proposed project”). As
explained below, the DEIR fails to analyze and provide mitigation for the Project’s
myriad environmental impacts, particularly in the areas of air quality, biological
resources, hazardous materials, and transportation. These inadequacies require that the
DEIR be revised to provide a complete and accurate analysis of the proposed Project’s
significant environmental impacts and feasible mitigation for those impacts, as required
by law. See CEQA Guidelines, § 15002(a)(1) (listing as one of the “basic purposes” of
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CEQA to “[i]nform governmental decision-makers and the public about the potential,
significant environmental effects of proposed activities”).

A, The DEIR Fails to Disclose, Analyze, and Mitigate Air Quality
Impacts.

1. ‘The DEIR’s Description of the Existing Air Quality Setting Ts
Incomplete and Misleading.

The DEIR fails to give an accurate, site-specific account of existing air
quality conditions along the railroad line. An accurate and detailed analysis of existing
conditions is especially important here given the large number of sensitive receptors -
(both residential and non-residential) located close to the railroad. See DEIR App. C-A.

For example, the DEIR s discussion of available air monitoring data
contains nothing more recent than 2006. Data are available from the California Air
Resources Board through 2008 at most of the monitoring stations along the railway line.
Ex. O. The DEIR should be revised to disclose and discuss this more recent data.

The DEIR also fails to provide any site-specific information concerning
current environmental conditions. The DEIR acknowledges that the terrain along the ling
is varied and complex. See, e.g., DEIR at 3-49. Yet the DEIR does not provide site-
specific monitoring data where that data is available; rather, the document simply
summarizes all monitoring data in one table that reveals nothing about local differences
and does not disclose where violations of air quality standards have occurred. See Table
3.1-2, DEIR at 3-52. It is impossible for the public or decision-makers to tell from this
table whether the Project will cause or exacerbate violations of air quality standards at
any particular site along the line.

The DEIR also fails to identify existing violations of air quality standards.
In addition to violations of PM,, standards, which are acknowledged in the DEIR, Table
3.1-2 appears to show violations of the daily PM, 5 standard in 2004 and 2005 . See
Table 3.1-2, DEIR at 3-52 (showing 24-hour concentrations of 39.7 and 43.8 pg/m’,
respectively, both in excess of the 35 pg/m’ standard). The text of the DEIR, however,
suggests that no violation of PM, 5 standards has occurred in the Project area. DEIR at 3-
51. The DEIR must be revised to state clearly that these violations occurred and to

specify the areas along the line in which they occurred.
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2. The DEIR’s Assumptions Regarding the Project’s Air Quality
Benefits Are Unsupported and Misleading.

The DEIR concludes that the Project will have a net air quality benefit due
to displacement of truck traffic along Highway 101. The DEIR’s assumptions regarding
the capacity of the rail line to displace truck traffic, however, are unsupported by any
evidence or analysis. Accordingly, the DEIR’s conclusions regarding truck trip
displacement and attendant air quality benefits are overstated and misleading.

The DEIR’s assumptions regarding economically feasible freight traffic on
the Russian River Division are contrary to available evidence, and appear to be wildly
inflated. Appendix B-2 to the DEIR’s air quality technical report predicts a total of
27,456 rail cars per year between Lombard and Willits, not counting solid waste trains for
Sonoma County (which would add another 312 trains/year at 60 cars/train, or another
18,720 cars per year). The DEIR, however, offers absolutely no evidence for these
assumptions, aside from a single conclusory assertion that the “economics of the region”
will support this level of freight shipment. DEIR at 2-13.

The 2002 financial feasibility study for the Northwestern Pacific Railroad
directly contradicts the DEIR’s assumptions. The consultants who conducted the study
interviewed potential shippers and customers along the entire line and used these
mterviews to forecast shipping demand under three increasingly optimistic economic
scenarios (low, medium, and high). According to this study, there is sufficient demand to
support the following annual totals on the Russian River Division under each scenario:
3,348 cars/year (low), 4,573 cars/year (medium), and 5,799 cars/year (high). See Ex. N
at App. C (figures derived from estimates of 2,511, 3,430, and 4,349 cars/year under low,
medium, and high-volume scenarios at 75% ramp-up capacity.)

The DEIR also unrealistically anticipates that shipments will increase to
maximum volume almost immediately following resumption of operations. The
interviews with potential shippers in the financial feasibility study, however, demonstrate
that potential shippers remain highly skeptical of the railroad’s ability to deliver reliable
service due to its problem-ridden history. See Ex. N at App A. As a result, “[1]t will be
critical for the railroad to operate consistently for several years to prove that it is a viable
operation.” Ex. N at 76.

In other words, even under the rosiest economic assumptions, the financial
feasibility analysis demonstrates that sufficient shipper demand exists to support only
about a quarter of the shipments anticipated in the DEIR. Furthermore, many of the
businesses interviewed for the study that might have used the railroad (e.g., Standard
Structures and Harwood) are now closed, indicating that actual shipper demand may be
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even lower.” As a result, trains will likely be running with far fewer cars than the DEIR
predicts, resulting in fewer truck trip displacements and greater air quality impacts. Even
more fundamentally, the DEIR’s unsupported and inflated assumptions regarding freight
shipments deprive the air quality analysis of any informational value, rendering the
document entirely inadequate under CEQA.

3. The DEIR’s Analysis of Truck Trip Displacement Is Erroneous
and Unsupported.

There are four additional problems with the DEIR’s analysis of truck traffic
displacement. First, the DEIR’s assumption that each rail car will remove four trucks
from Highway 101 is inadequately supported. The DEIR cites only a general publication
for this figure and makes no attempt to determine truck displacement based on the actual
merchandise that could be carried on this line. The financial feasibility analysis indicates
that the DEIR’s assumptions are overly optimistic; for many of the products that actual
shippers along this line might send by rail, a figure of three trucks per rail car might be
more accurate. See Ex. N at App. A. The DEIR must be revised to provide an analysis
of rail car demand and truck trip displacement that is based on the actual merchandise
that would be shipped along this line.

Second, the DEIR’s air quality technical report assumes without any
evidentiary support that truck trips would be removed from Highway 101 in both
directions “even though trains are loaded in only one direction.” DEIR App. H at 20; see
also id. DEIR App. C-B-1 at 4; App. C-B-2 at 5, 8, 11, 14; App. C-B-3 at §, 8, 11, 14
(incorporating same assumption into air quality analysis). The technical report explains
that there are “differences in backhaul behavior between trains and trucks,” and mentions
that this analysis has been done differently in other EIRs (e.g., the EIR for SMART’s
commuter rail operation), but does not explain why this assumption is appropriate here.
DEIR App. H at 20 & n.1. In fact, the SMART Draft Supplemental EIR, taking into

> Indeed, even if NCRA were to achieve its goal of reopening the entire line from
Lombard to Arcata, and even if a number of new customers were to materialize under the
most optimistic demand scenario, the entire rail line could support only 22,420 rail cars
per year. See Ex. N at App. C. In this light, it appears that the DEIR may have
artificially inflated the number of rail cars that could be hauled on the Russian River
Division in anticipation of greater operational volume once the Eel River Division is
reopened. Again, this tends to confirm that the DEIR has unlawfully segmented
environmental analysis of the impacts of the whole rait line, while at the same time
anticipating that operations along the entire line will one day be restored.
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account these differences in backhaul behavior, assumes that only two general
merchandise truck trips will be displaced by each rail car. Ex. P at C.6-3. The
assumptions in this DEIR are unfounded, and tend to vastly overstate the Project’s air
quality benefits.

Third, the DEIR fails to take into account the effect on freight volumes of
restrictions imposed under the Novato Consent Decree, which limits operations to six
trips per week of 18 rail cars each. The DEIR’s air quality analysis assumes far more
extensive operations (two trains per day, six days per week, with one train hauling 18
cars and the other hauling 60). The DEIR thus fails to account for the effect of the
Novato Consent Decree on truck trip displacement and air quality.

Finally, the DEIR does not analyze whether reestablishing freight service to
Willits and other points along the line will actually generate additional truck traffic to and
from various loading and unloading facilities. This possibility must be assessed, and the
potential emissions quantified, in order for the DEIR to reach any defensible conclusion
regarding the Project’s air quality impacts as a whole.

The DEIR must be revised to incorporate realistic and supportable

- assumptions concerning the type and volume of products that might actually be shipped
on the line. Without evidence to support the DEIR’s conclusions regarding truck
displacement, the supposed air quality benefits of the Project are illusory, and the
informational value of the air quality analysis is nil.

4. The DEIR Fails to Disclose, Analyze, and Provide Mitigation for
Construction-Related Air Quality Impacts.

The DEIR fails to analyze the air quality impacts of construction activities
associated with rehabilitation and repair of the railroad line. The DEIR envisions
construction projects along virtually every mile of the line. DEIR at 2-39 to 2-83. This
represents literally dozens, if not hundreds, of projects. Yet the air quality technical
report discusses this entire aspect of the Project in just over one page, and provides
absolutely no analysis of site-specific construction impacts. See DEIR App. C at 8-1 to
8-2. Neither the DEIR nor the technical report examines the proximity of construction
operations to sensitive receptors.

The technical report and its appendices do not attempt to quantify total
emissions from construction along each part of the tine. Instead, the DEIR attempts to
downplay the Project’s impact by labeling each of the dozens or hundreds of repair and
rehabilitation activities as individually significant. This is not only contrary to CEQA’s
rule against piecemeal analysis of environmental impacts, but also completely
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unsupported by any evidence regarding emissions from repair and rehabilitation
activities.

The DEIR also fails to provide adequate mitigation for construction-related
air quality impacts. The only mitigation offered is a statement that NCRA will
implement the “Basic Control Measures” in the Bay Area Air Quality Management
District’s (“BAAQMD”) CEQA Guidelines, which in the DEIR’s view “would qualify
the potential construction impacts as less than significant.” DEIR App. C at 8-2. This is
insufficient for two main reasons.

First, this is inconsistent with the BAAQMD CEQA Guidelines, which
require implementation of not only the “Basic” control measures, but also additional
control measures, where the total work area exceeds four acres. Ex. Q at 13-15. The
total work area of all of the rehabilitation and repair projects, spread out over 140 miles
along the rail line, will certainly exceed 4 acres; as a result, enhanced control measures
must be employed. Second, the control measures proposed in the BAAQMD CEQA
Guidelines address only fugitive dust emissions, and do not address exhaust or diesel
particulate emissions. The DEIR fails to specify what the “NWP Co. BMPs” proposed to
control these emissions might be, rendering it impossible for decision-makers and the
public to assess whether these measures will actually reduce construction emissions to a
less-than-significant level.

The DEIR also fails to disclose that BAAQMD is in the process of updating
its CEQA Guidelines, revising its thresholds of significance, and reevaluating its standard
mitigations. See http://www.baagmd.gov/pln/ceqa/index htm. The DEIR should be
revised to incorporate the updated guidelines as they become available.

B. The DEIR Fails to Disclose, Analyze and Mitigate Impacts to Biological
Resources.

The Russian River watershed provides habitat for numerous fish and
wildlife species, including salmon and steelhead runs protected under the state and
federal Endangered Species Acts. The DEIR fails to disclose or analyze the potential
impacts of the Project to these species, and also fails to provide adequate, enforceable
mitigation measures to address these impacts.

1. The DEIR Fails to Disclose and Analyze the Biological Impacts
of Repair and Rehabilitation Activities.

The DEIR essentially fails to analyze the biological resource impacts of the
“Minor Rehabilitation Activities and Ongoing Maintenance” component of the Project,
which would include repairs to and replacements of culverts and bridges in streams that
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may suppott salmon and steelhead. The DEIR states very generally that “some” of these
activities “may potentially impact biological resources,” that “[s]ome of the repairs may
involve work within the stream channel,” and that “most of the work” will be done during
the “dry season.” DEIR at 3-143. Yet the DEIR completely fails to disclose or analyze
the site-specific activities proposed in light of the biological resources present at each
site, CEQA requires a good-faith effort at full disclosure of environmental impacts,
sufficient to support a decision that intelligently takes account of environmental
consequences. CEQA Guidelines § 15151. The DEIR falls far short of this standard.

The DEIR’s vague, generalized discussion of this component of the Project
is especially inappropriate in light of the important resources at stake. The Russian River
is home to coho and chinook salmon and steelhead trout that are protected under the state
and federal Endangered Species Acts. DEIR at 3-124 to 3-126. Under these
circumstances, the DEIR’s cavalier approach to the Project’s impacts on aquatic habitat is
especially indefensible. In a recent presentation to the State Water Resources Control
Board concerning the impacts of water diversions from Russian River tributaries for
agricultural frost protection, representatives of the National Marine Fisheries Service
(“NMFS”) confirmed that Russian River stocks of chinook salmon and steelhead remain
in serious decline and that the river’s coho salmon are on the brink of extinction. See Ex.
R. The DEIR completely fails to address the Project’s direct and cumulative impacts on
listed fish, which are already in a state of jeopardy due to other past, present, and
reasonably foreseeable future projects in the Russian River basin.

The DEIR attempts to dismiss the Project’s impacts as insignificant on the
basis of general, conclusory assertions, while at the same time acknowledging in an
equally vague manner that they “may” affect biological resources or “may” involve work
within the stream channel. These vague and equivocal assertions provide absolutely no
guidance to the public or decision-makers. Nor may the DEIR avoid identifying feasible,
site-specific mitigation measures by asserting, again in conclusory fashion, that “most of
the work™ will be done during the “dry season.” The DEIR thus implies that at least
some of the work will not be done during the “dry season,” yet completely fails to specify
the location or nature of this “work.” This approach also ignores impacts to listed fish
that could occur during the “dry season.” For example, juvenile coho salmon remain in
the river system for a full year before migrating to the ocean, and thus will be present
throughout the “dry season.” See Ex. S, T. Noise and habitat impacts to terrestrial
species and birds also could occur throughout the “dry season,” yet the DEIR contains no
information regarding these impacts. Nor does the DEIR provide any specific, feasible
mitigation; as discussed below, the mitigation measures proposed for these impacts are
vague, unenforceable, and improperly deferred.
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The DEIR fundamentally fails to analyze and provide mitigation for the 13B-3
biological impacts of this portion of the Project. Accordingly, the DEIR must be revised
and recirculated.

2. The DEIR’s Proposed Mitigation Measures for Biological
Impacts Are Vague, Unenforceable, and Improperly Deferred.

The DEIR provides no evidence to support a conclusion that impacts to
biological resources will be less than significant after mitigation. Mitigation measures,
where they have been developed at all, appear to have been developed at only the most
general level. The DEIR primarily relies on plans that have not been prepared, agency

consultation that has not occurred, and lists of “BMPs” and “permit conditions” that
either do not exist or are not described. Indeed, the analysis of impacts and development
of mitigation measures for each specific project appears to have been largely copied and
'pasted, again and again, throughout the Biological Resources section of the DEIR.

A lead agency may not approve or carry out a project that will cause
significant environmental impacts if there are feasible mitigation measures or alternatives
that would avoid or lessen those impacts. See Pub. Res. Code §§ 21002, 21002.1(b),
21081. To this end, CEQA requires an EIR to describe feasible mitigation measures that
could minimize significant adverse impacts. CEQA Guidelines § 15126.4(a)(1). These
measures must be fully enforceable through permit conditions, agreements, or other
legally bmdmg instruments. CEQA Guidelines § 15126. 4(b). Accordingly,
“[flormulation of mitigation measures should not be deferred until some future time.”
CEQA Guidelines § 15126.4(a)(1}(B); see also Sundstrom v. Mendocino County, 202
Cal.App.3d 296, 307 (1988). In particular, “an agency goes too far when it simply orders
a project applicant to obtain a biological report and then comply with any
recommendations that may be made in the report.” Endangered Habitats League v.
County of Orange, 131 Cal.App.4th 777, 793 (2005); see also Gentry v City of Murrieta,
36 Cal.App.4th 1359 (1995).

13B-1

As described in detail below, the mitigation measures proposed in the DEIR
for the biological impacts of each of the Project’s specific components fall far short of
CEQA’s requirements.

(a) Bakers Creek

The DEIR improperly defers development of mitigation measures for
impacts associated with repair of the railroad at Bakers Creek. Mitigation BIO-BCl
improperly defers development of actual mitigation measures, and fails to set forth any
performance standards or enforceable commitments. DEIR at 3-127 to 3-128.
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Mitigation BIO-BC2 lacks evidentiary support in that it does not disclose the basis for the
width of buffer zones around raptor nests; the proposed 300-foot and 75-foot buffers
appear to have been chosen arbitrarily rather than with reference to the nesting
requirements of the species occurring at this location. The DEIR also proposes only
monitoring of nests within these buffer zones. Monitoring alone is not mitigation.

The other mitigation measures proposed for the Bakers Creek repair are
similarly flawed. Reflecting a failure that pervades the entire DEIR, Mitigation BIO-BC3
refers to “BMPs,” but does not specify what they are. DEIR at 3-130. Mitigation BIO-
BC4, purportedly intended to address wetlands impacts, similarly invokes compliance
with “specific permit conditions,” but fails to specify which “permits” and what
“conditions” are being referenced. DEIR at 3-131. It seems clear that these supposed
“permits” and “conditions” do not yet exist. Mitigation BIO-BC6 provides for protocol
surveys for rare plant species prior to construction, but does not contain any provision for
avoiding or offsetting actual impacts. DEIR at 3-132. Again, a survey alone, without
any accompanying commitment to protect or restore the rare plants discovered, does
nothing to mitigate impacts.

(b) Foss Creek

The impacts associated with repair activities at Foss Creek are inadequately
analyzed, and mitigation measures for these impacts are improperly deferred.

The DEIR acknowledges that Foss Creek provides habitat for listed salmon
and steelhead. The Project description, however, reveals that Foss Creek will be
dewatered during construction by blocking the concrete pipe upstream of the work area.
DEIR at 2-22. The DEIR does not discuss the impact of this dewatering, despite the
potential that it could strand and kill any fish that might be present. The DEIR also fails
to propose any mitigation for this impact.

The other Foss Creek mitigation measures mentioned in the DEIR are
inadequate. Mitigation measures BIO-FCla and ¢ defer development of mitigation to
some future date, yet fail to specify any performance standards, enforceable
commitments, or specific BMPs. DEIR at 3-134. The DEIR plainly states that work in
and around Foss Creek could result in “mortality, harm or disturbance” to listed species,
yet it fails to provide a single, specific measure in order to avoid or mitigate this impact.
Stopping work if a listed species is encountered (Mitigation BIO-FC1b) does not mitigate
damage that may already have occurred to the species or its habitat. CEQA requires
public agencies to avoid significant environmental impacts in the first place, not merely
to stop working once the damage is done.
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Mitigation measures for birds and terrestrial species are similarly
inadequate. Once again, the basis for the proposed buffer zones for bird nests is not
disclosed. Future development of a plan to monitor nests within these buffer zones
(Mitigation BIO-FC2) does not mitigate any actual impact. DEIR at 3-135 to 3-136. The
DEIR fails to include the “list of BMPs” that supposedly comprise Mitigation measures
BIO-FC2 and BIO-FC3. DEIR 3-136 to 3-137. Mitigation measures BIO-FC4 and 6
appear to be cut-and-paste copies of Mitigations BIO-BC4 and 6, and thus contain the
same flaws.

(¢)  Black Point Bridge

Mitigation measures proposed for impacts to nesting birds near Black Point
Bridge appear to be cut-and-paste copies of, and thus suffer the same flaws as, Mitigation
measures BIO-BC2 and BIO-FC2 (discussed above). These measures include seemingly
arbitrary buffer zones and provide only monitoring rather than actual mitigation. DEIR at
3-1209.

(d) Lombard Siding

Construction of the Lombard siding will result in fill of nearly an acre of
wetland and mudflat habitat. DEIR at 3-141. As with other mitigation measures for
biological impacts, BIO-LS1 proposes only that NCRA consult with unspecified agencies
and determine some “appropriate” mitigation. The DEIR provides no evidence that
replacement habitat is available or that any yet-to-be-conceived plan to create
replacement habitat will prove feasible. This is insufficient to support a conclusion that
these impacts will be less than significant after mitigation.

(e) Novato Consent Decree

The DEIR fails to analyze or provide mitigation for impacts related to
compliance with the Novato Consent Decree. The DEIR states that quiet zone
construction could have wetlands impacts, but fails to identify the extent or location of
affected wetland areas. The DEIR also fails to articulate what “agency-approved BMPs”
will be implemented in mitigation of these impacts, and further fails to specify any
performance standards for mitigation. DEIR at 3-141 to 3-142. The DEIR’s analysis of
impacts and development of mitigation related to fencing is also improperly deferred, and
lacks adequate performance standards or enforceable mitigation commitments.

® Rehabilitation and Repair Activities

13B-1

As discussed above, the impacts associated with Project rehabilitation and | 13B-3

repair activities are inadequately mitigated and improperly deferred. The DEIR
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improperly defers development of mitigation measures for impacts to nesting birds from
vegetation clearing, impacts to aquatic resources from instream work, impacts to
wetlands, and impacts to bats, cliff swallows, and burrowing owls. DEIR at 3-144 to 3-
146 (Mitigation BIO-RA1 through BIO-RAS5). Future consultation with DFG to
determine “appropriate” mitigation measures does not satisfy CEQA’s requirements. See
Endangered Habitats League, 131 Cal. App.4th at 793-94. Indeed, because the DEIR
fails to disclose what resources are at stake and what the site-specific impacts of these
activities will be, it cannot propose adequate mitigation. The DEIR must be revised and
recirculated to address this fundamental flaw in the Project.

3. The DEIR Fails to Disclose, Analyze, and Provide Mitigation for
the Project’s Operational Impacts to Biological Resources.

The biological impacts associated with railroad operations are inadequately
addressed in the DEIR. For example, the DEIR discloses potentially significant
operational noise, vibration, and lighting impacts to nesting birds. DEIR at 3-16, 3-147.
Yet the mitigation offered for this impact does not address operational noise; rather, it
limits “rehabilitation brushing activities” to the period between September 16 and
February 14. DEIR at 3-147.° Nothing in the DEIR indicates that NCRA intends to limit
railroad operations to the period between September 16 and February 14. The DEIR thus
fails to propose any mitigation at all for the Project’s significant operational noise
impacts.

The DEIR also states that unspecified future maintenance and repair
activities associated with railroad operations could have unspecified impacts on a number
of biological resources. DEIR at 3-148. This discussion, however, is so general as to be
essentially useless to decision-makers and the public. The DEIR also fails to provide any
mitigation for these impacts, whatever they might turn out to be. Mitigation BIO-OP2a,
like other mitigation measures throughout the DEIR, fails to disclose what “BMPs” the
agency proposes to implement. DEIR at 3-148,

Finally, the DEIR states that operational bridge maintenance activities may
affect aquatic species, including listed fish. DEIR at 3-148. The DEIR attempts to
minimize this impact by stating that they would “affect only a small number of
individuals of these species,” DEIR at 3-148, yet provides no evidentiary support for this

® This mitigation measure also appears to have been copied from another section
of the DEIR that discussed vegetation clearing activities. Again, this “cut-and-paste”
approach to mitigation cannot satisfy CEQA’s requirement that an EIR propose measures
necessary to address the Project’s actual impacts.
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assertion. Coho, chinook, and steelhead are protected under the state and federal
Endangered Species Acts, even in “small numbers,” and impacts that substantially reduce
the numbers of such species must be considered significant. CEQA Guidelines §
15065(a)(1). Mitigation for these impacts is also improperly deferred and overly vague,
relying entirely on unspecified “permit conditions,” undefined “BMPs,” and future
coordination with wildlife agencies to develop measures to avoid impacts “in some other
manner.” DEIR at 3-148. This falls far short of what CEQA requires.

C.  The DEIR Fails to Disclose, Analyze, and Provide Mitigation for
Impacts Related to Use and Disposal of Hazardous Materials.

The DEIR concludes that use and disposal of hazardous materials will not
cause any 51gn1ﬁcant impacts after mitigation. See DEIR at 3-25 to 3-27. This
conclusion is unsupported. The DEIR’s analysis and mitigation of impacts relies entirely
on “operations plans” and “BMPs” that are not included in the DEIR. Indeed, neither an
“operations plan” nor a list of BMPs is even listed among the references cited in Chapter
6, and it is questionable whether these documents even exist. See Ex. U (letter from
Deputy Attorney General asking for schedule for completion of operations plans and
requesting that plans be included in DEIR). Accordingly, there is no basis for the public
or decision-makers to conclude that the measures specified in the “operations plans” and
“BMPs” are sufficient to mitigate the impacts associated with spills, herbicide spraying,
disposal of rail ties, and other activities involving hazardous materials.

The DEIR’s discussion of herbicide use along the railroad line provides an
example of this deficient analysis. The DEIR proposes that NCRA follow unspecified
BMPs and other “agency-approved” measures while spraying herbicides, and concludes
that these measures will prevent significant impacts. However, as detailed in the
comments of Dave Hope submitted under separate cover, NCRA’s actual herbicide
spraying practices have been insufficient to prevent overspray and contamination. The
DEIR cannot conclude that impacts will be insignificant on the basis of unspecified (and
apparently ineffective) BMPs. Rather, the DEIR must be revised to provide specific and
feasible mitigation measures.

The DEIR also fails to analyze and mitigate the impacts of removing and
disposing of hazardous debris, including rail ties and contaminated soil, in connection
with this Project. NCRA attempts to characterize its compliance with the Environmental
Consent Decree as “a mandated non-discretionary action and not part of the proposed
project.” DEIR at 3-349. Once again, however, this represents an effort to avoid
environmental analysis by engaging in “piecemeal” review.
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The cleanup activities required under the Environmental Consent Decree
along the line will take place in connection with repair and rehabilitation activities
conducted as part of this Project. DEIR at 3-355. The DEIR’s assertion that compliance
with the Environmental Consent Decree is “non-discretionary” is exceedingly dubious in
light of NCRA’s continuing failure to meet the decree’s requirements—a failure that has
spanned more than a decade. In other words, regardless of the mandatory nature of the
consent decree, NCRA has chosen to defer compliance with its terms for many years
now.

Because NCRA has folded its long-overdue compliance with the
Environmental Consent Decree into the repair and rehabilitation activities proposed for
this Project, the impacts of that compliance work must be addressed in this DEIR. In
particular, the specific impacts of removing and disposing of hazardous material at each
location where it exists must be disclosed, and feasible mitigation measures must be
proposed. Even if these activities were not actually part of the present Project, they
would have to be considered as a past and present project for purposes of cumulative
impacts analysis. NCRA may not simply ignore these impacts because it is under a court
order to complete the work. The DEIR must be revised and recirculated to address these
failures.

D. The DEIR Fails to Disclose, Analyze, and Mitigate Traffic and
Transportation Impacts.

The DEIR’s discussion of traffic and transportation impacts is beset by the
same errors that render its discussion of air quality impacts inadequate. Because the
DEIR relies on a dramatically inflated estimate of the number of rail cars that will be
hauled along the line, its estimates regarding truck trip displacement, and its conclusions
regarding beneficial traffic impacts on Highway 101, are without foundation. In addition,
the analysis of traffic and transportation system impacts in the traffic technical report,
like the air quality analysis, fails to take into account the operational restrictions
mandated by the Novato Consent Decree. See DEIR App. H at 20. These fundamental
flaws must be addressed in a revised and recirculated DEIR.

The DEIR’s conclusions regarding the interaction of freight and commuter
rail trains along the line, and the resulting impacts on road traffic, are also unsupported.”
The traffic technical report simply assumes that “no freight trains would block a public

" Draft comments on the DEIR prepared by SMART staff are attached hereto as
Exhibit V and incorporated herein by reference. FOER requests that NCRA provide a
specific response to each of the points raised in SMART’s draft comments.
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street while stopping for a SMART train to pass.” DEIR App. Hat 7. Yet the report
provides no support for this assumption. Buried in an appendix to the air quality
technical report is a small chart showing that many of the sidings within the SMART
service area are more than a mile long. DEIR App. C-B-3 at 16. Two of the daily trains
that will stop twice per day at each of these sidings are 4,180 feet long. DEIR App. H at
8, Table 4. Several public streets in urban areas (for example, West Payran Street in
Petaluma and West Third and Sixth Streets in Santa Rosa) may cross siding locations,
and may be blocked by idling trains. Moreover, the sidings at Bailhache and Haystack
appear to be shorter (3638 and 3900’ respectively) than the 4,180” trains they will have
to accommodate. DEIR App. C-B-3 at 16. Again, it is not clear that NWP trains will
even be able to get out of the way of SMART trains, much less avoid blocking traffic
while attempting to do so. -

The DEIR fails to provide any specific information regarding the location
of sidings or the public roads that may cross these sidings. This information must be
provided in a revised DEIR, and impacts to any public roads must be evaluated in light of
the expected 15-minute delays associated with freight train stoppage at these sidings.

V.  The DEIR Fails to Disclose, Analyze, and Mitigate Cumulative Impacts.

An EIR must discuss significant “cumulative impacts.” CEQA Guidelines
§ 15130(a). “Cumulative impacts” are defined as “two or more individual effects which,
when considered together, are considerable or which compound or increase other
environmental impacts.” CEQA Guidelines § 15355(a). “[I]ndividual effects may be
changes resulting from a single project or a number of separate projects.” CEQA
Guidelines § 15355(a). A legally adequate “cumulative impacts analysis™ views a
particular project over time and in conjunction with other related past, present, and
reasonably foreseeable future projects whose impacts might compound or interrelate with
those of the project at hand. “Cumulative impacts can result from individually minor but
collectively significant projects taking place over a period of time.” CEQA Guidelines
§ 15355(b).

The DEIR limits the list of cumulative projects considered to those already T

undergoing environmental analysis as of July 2007. DEIR at 4-1. This approach
artificially and inappropriately limits the projects under consideration to a small subset of
present and reasonably foreseeable future projects, rather than all such projects as CEQA
requires. See CEQA Guidelines § 15130(b)(1)(A). In any event, this list is now
outdated. An agency’s delay in releasing a draft EIR for its own project should not be
used as an excuse to avoid analysis of cumulatively considerable projects that have
become reasonably foreseeable since publication of the NOP.
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The DEIR also contains only conclusory, summary assertions as to why
specific cumulative projects were not included in the analysis. DEIR at 4-5 to 4-10.
Some of these projects are currently undergoing environmental review, and appear to be
both geographically and temporally related to the Project. For example, the Dutra
Haystack Landing asphalt plant outside Petaluma is awaiting final action by the Sonoma
County Planning Commission and Board of Supervisors. See Ex. W. The list of
cumulative projects in the DEIR also inexplicably omits any mention of the numerous
highway w1den1ng projects currently proposed and underway along Highway 101 in
Sonoma County.® A Draft EIR/EIS for the Marin-Sonoma Narrows widening project
along Highway 101 has been released as well; again, the DEIR for this Project fails to
mention this cumulative project at all.” These current and reasonably foreseeable future
projects must be analyzed in a revised and recirculated DEIR. Furthermore, the revised
and recirculated DEIR must explain exactly why each of the past, present, and reasonably
foreseeable future projects excluded from the analysis will not have any cumulatively
considerable impact.

VI. The DEIR Fails to Adequately Analyze Project Alternatives.

The analysis of alternatives to the proposed project lies at “[tjhe core of an
EIR.” Citizens of Goleta Valley v. Board of Supervisors, 52 Cal.3d 553, 564 (1990).
Under CEQA, a lead agency may not approve a project if there are feasible alternatives
that would avoid or lessen its significant environmental effects. Pub. Res. Code §§
21002, 21002.1(b). To this end, an EIR is required to consider a range of potentially
feasible alternatives to a project, or to the location of a project, that would feasibly attain
most of the project’s basic objectives while avoiding or substantially lessening any of the
project’s significant environmental impacts—even if these alternatives would impede to
some degree the attainment of the project objectives, or would be more costly. Pub. Res.
Code § 21100(b)(4); CEQA Guidelines §§ 15126(d), 15126.6(b); Save Round Valley
Alliance v. County of Inyo, 157 Cal.App.4th 1437, 1456 (2007). By the same token, a
project proponent may not define its objectives so narrowly as to preclude a meaningful
analysis of alternatives. See Kings County Farm Bureau v. City of Hanford, 221
Cal.App.3d 692, 736-37 (1990) (holding that applicant’s prior commitments could not
foreclose analysis of alternatives); see also Simmons v. U.S. Army Corps of Engineers,
120 F.3d 664, 666-67 (7th Cir. 1997) (holding under NEPA that agency may not
“contrive a purpose so slender as to define competing ‘reasonable alternatives’ out of
consideration (and even out of existence)”).

¥ See http://www.dot.ca.gov/dist4/projects.htm.

? See http://www.dot.ca.gov/dist4/msn/msn_deir s/msn_deir.htm.
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A proper analysis of alternatives is essential to comply with CEQA’s W
mandate that significant environmental damage be avoided or substantially lessencd
where feasible. Pub. Res. Code. § 21002; CEQA Guidelines §§ 15002(a)(3),
15021(a)(2), 15126(d); Citizens for Quality Growth v. City of Mount Shasta, 198 Cal.
App. 3d 433, 443-45 (1988). As the Supreme Court stated in Laurel Heights 1,
“[w]ithout meaningful analysis of alternatives in the DEIR, neither the courts nor the
public can fulfill their proper roles in the CEQA process. . . . [Courts will not]
countenance a result that would require blind trust by the public, especially in light of
CEQA's fundamental goal that the public be fully informed as to the consequences of
action by their public officials.” 47 Cal.3d at 404.

The DEIR’s discussion of alternatives fails to live up to these standards.
Indeed, the DEIR’’s alternatives chapter is so cursory and conclusory as to be basically
useless. The DEIR defines the Project objectives so narrowly as to preclude the
feasibility of any alternative whatsoever. Moreover, the alternatives section incorporates
the unsupported and unrealistic assumptions regarding truck trip displacement elsewhere
in the DEIR, and uses these assumptions to dismiss both the “No Project” and “Reduced
Trains” alternatives as providing insufficient air quality benefits. The DEIR has failed to
establish that these benefits even exist.

The DEIR also dismisses the “Reduced Trains” alternative as economically
infeasible. DEIR at 5-3. However, the DEIR contains no evidence to support the
assumption that there are enough prospective customers and shippers between Lombard
and Willits to support the level of operations proposed under the Project. Indeed, as
discussed in detail above, the available evidence indicates that the DEIR’s assumptions
regarding demand for freight service are wildly inflated. Accordingly, in the absence of
evidence that demand for railroad service has more than quadrupled since the financial
feasibility study was conducted in 2002, the assertion that the “Reduced Trains”
alternative is economically infeasible amounts to an admission that the Project itself is
economically infeasible.

Finally, NCRA has failed to explore alternatives that would maintain the
public right-of-way without restoring railroad service, including alternatives that would
convert the portions of the railroad not used for commuter rail to a hiking and biking trail
NCRA has similarly failed to explore rail-banking opportunities in connection with its
control of the right-of-way. This right-of-way is held by the public, and should be used
in the public interest, not just for the benefit of a private railway operator and a few

speculative business opportunities along the line that may never materialize. 1
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VII. A Revised DEIR Must Be Prepared and Circulated.

CEQA requires recirculation of a revised draft DEIR “[w]hen significant
new information is added to an environmental impact report” after public review and
comment on the earlier draft DEIR. Pub. Res. Code § 21092.1. The opportunity for
meaningful public review of significant new information is essential “to test, assess, and
evaluate the data and make an informed judgment as to the validity of the conclusions to
be drawn therefrom.” Sutter Sensible Planning, Inc. v. Sutter County Board of
Supervisors, 122 Cal.App.3d 813, 822 (1981); City of San Jose v. Great Oaks Water Co.,
192 Cal.App.3d 1005, 1017 (1987). An agency cannot simply release a draft report “that
hedges on important environmental issues while deferring a more detailed analysis to the
final [EIR] that is insulated from public review.” Mountain Lion Coalition v. California
Fish and Game Comm 'n., 214 Cal.App.3d 1043, 1053 (1989).

CEQA requires recirculation of the DEIR. As discussed above, the DEIR
improperly segmented environmental analysis of the Project and failed to disclose the
documented fact that this Project is intended to support eventual expansion into the Eel
River Canyon. A recirculated DEIR must analyze the impacts of this expansion.
Furthermore, the DEIR relied on unsupported and unrealistic assumptions about the
demand for freight rail in the Russian River Division, assumptions that distorted the
DEIR’s conclusions regarding air quality impacts, traffic impacts, and alternatives.
Moreover, the DEIR failed to disclose or analyze the impacts of the Project in sufficient
detail to support an informed decision, failed to proposed specific, enforceable mitigation
measures that would lessen or avoid these impacts, and failed to account for the
cumulatively considerable impacts of the Project in conjunction with those of other past,
present, and reasonably foreseeable future projects. Revision and recirculation of the
DEIR is therefore required. See CEQA Guidelines § 15088.5(a)(1)-(3). Indeed, these
multiple failures render the DEIR so wholly inadequate as an informational document
that revision and recirculation are required. CEQA Guidelines § 15088.5(a)(4).

In order to cure the panoply of defects identified in this letter, NCRA must
obtain substantial new information to accurately describe the Project and its
environmental setting, adequately assess and propose mitigation for its significant direct,
indirect, and cumulative environmental impacts, and identify effective mitigation
measures and alternatives capable of lessening or avoiding those impacts. This new
information will clearly necessitate recirculation. CEQA requires that the public have a
meaningful opportunity to review and comment upon this significant new information in
the form of a revised and recirculated DEIR.
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Thank you for your consideration of these comments.

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

/2

Kevin P. Bundy

cc:  Nadananda, Friends of the Eel River
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